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tions in state statutes, regulatlons and attorney general

e e e e - .- g e

oplnlons -that can and do occur. , o

IS ; “

We w1sh to thank the many people who have unself-

lshly shared thelr tlme and thoughts about thlS complex ’

subject. Among‘these people are Ray Butler, D1rector oﬁ ' [
Lo ) ,0‘ Y
Social Services, BIA; Robert Dublin, Spe¢ial ASSlStant to

the Assistant General Counsel HEW; Nancy- Evans, Asslstant}

. QJ?%>Q¥§§ Social Worker, Nav%jo Area-foice, BIA, Mario Gonzales,

" former Chi°f°Jud9a+_Bosehud_51cux_mrihal;céur:: Prancis L e

Ishlda, Acting Reglonal Comm1551oner, Reglon VIII gEW;
Clare Jerdone, Chlld Welfare Spec1allst -BIA; JohnvLewis,
. J .
N/
7 '/QExecutlve Director, Southwest Indian. Development Inc.;’

Diana Lim, Librarian,Natlonal Indian Law Library; Ray Myrick,

3 - . Y

[]{B:‘ | fi; SR L

s SF I SR S e . e,



fﬁﬁ‘-a' ;} s . o X X
) . * ! N . ¢ ' ) . -
; ‘© .
5P -'Assocmate Reglonal CommlsSLOner, Reglon VIII, SRS, and our
J ¢ good frlend Tlllle Walker, co-d;rector of. thls progect.,' ’
* . -
¢ To these an& the many othen7§“bple from whom we haVe learned
- ——
' *so much, our special .thanks. : o ~\_l: '

p. c.

L]
e )
) N SHERMAN & MORGAN,
PR T L o * .= o S
_% :-‘ - - ( ‘ . ‘ .
: - Bryan Morgan ' .Kathleen Frye ’f
‘ Barry Roseman : Allyson Lines '
te 2 garris-sherman* ‘-Louise Polich
vt 0 ; Jan- Rothmeyer
e @ )
. e -t - . . .
v Consultant:. , y
) 1t ooy g i N K )
. d *  Richard Reichbart N .
-¢ + P , ° . . - ~
e ’ - < ‘ ' />
- . ) . / ’ , 7
b A N ¢ f ! .. . s
- \ﬁ‘ / o . ' ¥
. * o . ) . . 1)
‘e 1 / . . - . //.(/,
"\ B 2 /
¢ ' t /
3 ! i K b
_ 3 7’ - 2 TR ,“/ P 3
¢ i ¢
" ’ . ° "//. ,"” /
. N - B . ” /'/l .,’/. . ,/
- ')‘ LN N %i {" . / hd
S / . ; .
N ’ (// / '4/ '
, .. _ ¥ L ,
7
. . ~ . . ~/.
. 2 / J
. ' et
L L i . I
;W . . ‘l'/ ,
b o ¥ . “/ /-'/ ¢
. ‘ / ;
. & » ’ : / * '/ )
e . . s i :
‘ L M i !
) // R // .
. e . (‘ "‘. I 1.‘.." / . .
.. i ! /i -
2 : Pl R
H . . o ;;
. 9 o . / : ) K §
o 8 * b - -
Al « . L
. ! B \_\‘.':—?‘"’-'tf;. '
) Mr. Sherman is_nbw_Direcqor of the Department of Natural .
. Resources, State, of Co %rado. ' _ '
i ' L : )
R o R £ T :
o » i S : &
R : , i 4 -
- o u 4 ) ,,‘. 1
- . -
) . -
\‘ o ". _’/ ¢ -~




Ay

TABLE OF CONTENTS -

i - . e e e Iy —
- “ . N . . ) = _AES

NS # HISTORICAL DEVELOPMENT OF THE LEGAL STATUS OF
{i_~ . ARIBAL INDIANS IN THE UNITED STATES . . . . . . . . .. 1

Indlan Trlbes As Governmental Units . . « + & ¢ . . -1

" Federal LeglsIhtlon Explaining Policy .
«Towards INdiansS & ¢ ¢ ¢ ¢ e 4 e s s e e e e s e e s 4

The Limits Of State, Tribal And Federal o
.. Sovereignty As Shown By Judicial becisions . . . .. . 10

1I.. INDIAN TRIBAL GOVERNMENT, COURTS END LEGAL SYSTEMS . 16
h ' : T, < . ‘

Background~Of Tribal Government . . . . . s . . . . 16
hrana . ) B ‘

EA

) mﬁStructure Of Tribal Governments e e e .. 18 .
The Typés OFf Indian COUrtS .« . « « « ' « o« o o o .%o 19 -
. ' . . . . : N -
e = Code Of Federa;~Regqla¢ions". R IR DL 2l
w ,  Tribal COdes. . . .+« as w e s oo w e s 23
. Pracrical Aspects Of Indian Courts . . « v o+ « « '« . 24
) _‘// | The Indiarm Civil Rights Act Of 1968 . . . ; C e 27
_g Legal Resources For. Reservation . s
“ Communities . . T I 30
: o §
iII.t THE CURRENT STRUCTURE OF CHILD WELFARE PROGRAMS . . . 34
’..l _ Admlnlstratlxe Structure Of SRS . . -. .‘}.... A VI
| .HEWTSRS Enforcement Power . . . ... . . . J'. N 46, .
Class Action Enforcement . . . . . . . . ;., AP
BIA Administrative Structure ﬂ‘... e e e e ;' 48
:~ . Case Law: Introductien R £ 152>.
. Baslc PrlnClples of Equal Protectlon.And ' "
Due Pq_gess o s s s .WL”.WLWLE,,AMQ;%;twrmT51“,A;
o _-.‘ HEW Case Law - Cases Of General Appllcablllty T. . w54
s, 4'_~; HEW'Case Law - Cases Appllcable To Indlans' . .
,Right To Receive Beneflts B -2
v ‘HEW Case Law - The Caretaker Relatlve . | .
A Prov1s10nszs Appllcable To The Extended Famlly . «~=6§.

Attempts To Obtaln Addltlonal Federal
Funding For State’ Public As51stance9 )
Programs For Reservation Indlans e e e e e e s 10 ’

-

‘ i

5 - B

Aruitoxt provided by Eic:



N j S 2sas

The Navajo-ﬁ\pl Act - e e e e e e e e 73
: aﬁnec;a1“QfateﬂErovlSLORSMEQrHCOUDtleS_“u. : G e s
»  With Indian Reéervatlons T A <

The Development Of Contracting Principlee' R T 2 i
HEW Purohase of Serviceé\f e .

BIA Contracts . . . . . .\}i: R . 79

—The Development of the Publlc
Agency Concept . . . - . . . e 2De e e e e e b e . 80

[ —

IV. BASIC LEGAT, PROBLEMS . . : - o - - .\-\

/\ - _ o
Structuxe Of SRS Programs . . . « .« -

The LimPted Jurisdiction Of State
Governments On Reservations . & . . .

° Sta&g.Licen51ng Of Foster Care Homes
! " And bay Care Facilities On Indian

N " Reservatlons B I
St&te Recognition And Enforcement

Of Tribal Court Orders . . . . & . . .

a ' Activities Of State’ Or County Social
" ' Workers On Indian Reservations . . . .

© .
.

< étate Cgse Studies . .*. . . . . .
. n - ]

-

V. NEW APPROACHES: .+ . = « « « = « « o « = & ¢ “F.o. . 139

-

Program Instruction "AFDC Foster Care

. And Day Care Services For Indian : "‘ .
Children Under Title IV-A andsB Of The - e ' .
Social Security Act," Dec. 30, 1974 . . . . . . . . 139
Title XX Of The Socizl Security Act . .. . . . . . 148,
The NavajE‘Sociaf Services Project I S B

The Indian Self- Determlnatlon And . .
Education ACt . + v’ + « = & o o + « & + + + + « - . 160

VIPALTERNATIVES-..\.....».';....~.,.;1..165
'Status Quo With Modlflcatlons R - A
o "State Contracts With Trlbes e . .., R X1 I

Federal Contracts With Tribes . e e e e e e e }73

o 'Eederally-Administered'brogram P
Implementation Of Alternatives . . . . C e e e 3'17?
: o
k] * ‘.
° £
. .
Q T ’ : ‘~ ) J . : K - ’ }

Aruitoxt provided by Eic:



. hal Y . . > . ~

A . LEGA‘ggAND, JURISDICTIONAL COMPONENTS'

' o OF PROBLEMS ARISING IN-THE DELIVERY .
AU . OF CERTAIN CHILD' WELFARE SERVICES {
- ety = ——TORESERVATION~INDIANS 5 %
| a ® 3 . s ) . - a

: : -~ Introduction -- , » . : <
A4 _ o ‘ * . e

"The present_syste for the.deliVery'of”child welfare serv-
ices to reservation'Ingians contain® many issues of concern to
responsible federal and state government employees, and to In-

dians. ‘The issues .identified by the field research frequently
- .
center on questlons ‘of the proper respectlve spheres of authority-,
.
of tne governmental unlts-lnvolved -- federal, state, local and

a .
3 .

Indlan.« . , .
.. ! ' .

. v e

ﬂ'Perspectlve and an understandlng of the present system -can
best be galned by an examlnatlon of the historical development of
Ath1s natlon s pOlle toward Indlans. The current system 1s an out- |
._ growth of the v1gorously debated andsoften contra€§ct0ry, notions -
Coen

of the past defining the Indlans p051tlon in American society.: We

therefore begln our report with a gummary of the hlstorlcal devel-

1

qQ

opment of the legal status of tr1ba1 Indians 1n.the United States

L
N g

(Section I). "
.o ’ i

The report then examines: Indian tribachourts and legal. ;

systems (Section II), the current structure of chlld welfare prd-

y
grams for reservatlon Indlans from a legal perspectlve (Section

. III), the basic legal problems flowlng from the oéerlay of a fed—

erally funded, tate admlnlstered child welfare-s stem on .the three.

governmental un1ts (Indlan, state and local) concerned (Section

-IV); recent attempts at solutions of.the problems 'ectlon V), and

the legal 1mp11cat10ns of selected alternatlves to the present

"
¥

system (Sectlon vI). . fa S ) £
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St o
e Y% e I, THE HISTORICAL DEVELOPMENT OF THE LEGAL" STATUS
: e . OF TRIBAL INDIANS IN THE UNITED STATES

-~ . -

—~_—Tnd1an~Trtbes—as~Governmental—UnIts*“**““* - ‘ : _,;

w' The Amerlcan trlbal Indian js possessed of a legal status
. [ S

o

unlque among the d1st1nct groups composlng our soc1ety. Briefly

Bk

put Amerlcan trlbal Ind1ans retaln many of the attrlbutes of

A .

soverelgnty avallabre only to formallj%recognlzed governmentaI

unlts, such.as states or political. subdivisions" of states. " These »

powers anlude the right to adopt and operate under a form of .

\

government of the1r own choos1ng, to define the1r tr1bal member-

-~
bo- Shlp, to regulate the domestlc relatlons of members, to tax, to

. . . . I3

control the conduct of their members by tr1bal leg1slatlon, and to

aﬁmlnlster justlce through thelr own” tr1bal court system.

’ The reasons for this unlque legal status go back to the

earl;est days of .the arrlval of Europeanxsettlers,ln North Amerlca.

‘ .

The governlng bodies of the varlous European settlements concluded

formal treatles w1th the govern1ng bodies of Indian trlbes before

. .

the Unlted States came into, belng. The adoptlon of the Unlted
States Constltutlon reserved the responslblllty of deallng w:Lthm

Indlan trlbes solely to’ the federal government, under Artlcle I,
\

;' S 8, clause’ 3 (regulatlng commerce with_Indian tr1bes) and under

.

: Artlcle II, [ 2- clause 2 (the treaty-maklng power)

Thls\fact .is of crucial® 51gn1f1cancg in the development of

. I

the legal status of Indlan tr1bes, for 1t 1s the source of two

.
)

major controlllng legal pr;nclples- (1) the federal government,
.-‘/ Al
and not the separate states, is the: ultlmate arblter of the legaI

statds of trlbal Indians through acts of congress and (2) . the use

. /
" of treatles as a mode of deablng with tr1bal Indians establlshes !
o the aspects of soverelgnty preV1ously descr1bed in the tribe.

Indeed, the general welfare obllgatlons of the federal gov—-
;o { .
ernment under the treatles are often regarded[by the trlbes as

°

cont1nu1ng to the present day and not . extlngulshed by subsequent

Acts of, Congress. *For example, it has been a gued‘that the treaty

"

Q .A Ce v . ] - . ’
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language by w_iﬁh the federal government assumed respdn51b111ty

Py

\For the “welfare" of certa1n trlbes has not been’satlsfled by latef .

'%cts cf Copgress settlng up the broad welfare programs of the Soc-~

ial Securlty Act. From the v1ewp01nt of V1rtually all federal and.

state admlnlstrators of Soclal Security Act programs, 1t Lis assumed

thatgghe Acts and prdgramsnsatlsfy the general welfare treat¥-oo-
¥ . R . . . - ] -

_ ligations of the federal governmeht;' We have found no case law
. e :
preclsely on p01nt, b;t we regard these opposing views as illus-

[

trat1ve of the dlfferlng results one can reach in analyzlng a prob-

[ -

lem,. depending on the initial approach to it.
-._° . \ S :
J Qhe United States Supreme CqQurt, as the final authority of
determlnlng “"the legal meaning of the federal(Constltutlon, deflned

' the broad pr1nc1ples of federal, state and trlbal gqvernmental

authority in two landmark decisions“in thF early years of the

K ' e T TS | '
‘United States 1n Cherokee Nation v. Georgia and Worcester V.

\ . * . B . ° )

N

/
Georgia.2 . '

!

ity of Georgla state laws 1ncorporat1ng Ind1an lands 1nto ex1st1ng

8

state countles, forbldd&Pg the Chefokee to, Engage 1n polltlcal

~ ‘act1v1t1es, and assertlng control:;yer who could pass 1nto or:
through the tribal” lands., The- Court'foundzét had. no ﬁurlsdic;
,/ N o. .
tlon to pass on- the major questlon, but the.51gn1f1cant language

hd [

of the Court d1rected to descr1b1ng the Cherokee nation's legal

. . ®

Thls d1ctum has reta1ned 51gn1f1cant force ever 51nce‘as a des-

. ¥ tqh
and governmental status called it "a domestlc dependent natlon?}i\

~——-—«——»ch.th.on of_the self -governing-status: offtéﬁbal Indlansl SO

w 3,

. fﬁn Worcester, the Supreme Court establlsh d the pr1nc1ple
. of federal plenary power over the regulatlon of “ITndian affa1rs.

~ .
-~ .

It held unconst1tutlonal Georgla state laws regulatlng the '
) Q .

. . R - C 5
In Cherokee Nation, the SupreméVbourt considered the valid- -

.

1 30 u.s. (5 Pet.) L_(1831).. - - e L
SRR} Qif:"s Pet.) 350 &18}2). . R
) 3 30 U.S5. (5 Pet.) 1,12, 9. S e
¢ V 4
! ,”,\_/ -2: . 90- .
# . “ t “ 4 ’ - .



",c1se of state power 1n th1s area. Chlef Justlcg,Marshall further‘

.
\dr
re51dence of non-Indlans on trlbal lands, thus precluding the exer-

R

-:; place itself under

"

E l{l‘ic Ti
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dellvered, in dlwtum, the classlc formulatlon of the theory under-

°

2. }ying the pr1nc1ple of Indlan soverelgnty h - -

I . The Indidn nations had always been considered as
. distinct, independent, political communities., retain-
ing their orlglnal natural rights, as the undlsputed
possessors of the sodl, from time immemorial, w1th the
single exception of that imposed by irresistible- power,
which excluded them from intereourse w1th any other Euro-
‘* pean potentate than the first discoverer ‘of the coast of
the particular region claimed; and this., was a restriction
which those European. potentates impose& on themselves,
ds well as on the Indians. The very term "hation," so
generally .applied to them, means "a people dlstlhct
from others." The Constitution, by declaring treaties
already made, as-well as ‘those-te-be made, ‘to be the
supreme law'of the land, hds adopted .and sanctioned the“—"'”“*—
prev1ous treaties with the Indian nations, and conse- '
‘quently, admits their rank 3mong those powers who are .

- capable of maklng treatles : ———-

b7 . . . the settled doctrqne of the law of nations -

" " is, that a weaker power does not surrender its inde-
pendence -- its right to self-government =-- by assoc- k.
1at1ng with a\\@tronger, and taking.its .protection. A

'weak state, in,order to provide for its safety, may /
he protection of one more powerful,
- -without strlpping itself of the rlght of government,
. and ceaslng to be a state.p’ . o C

o
u

The - Cherokee nation, then, is a dlStlnCt commun-
ity, occupying its own territory, with boundaries
accurately described, in which the laws of Georgia

b can :have no\force, and. whlch the citizens of Georgia
' ‘have no.right to enter, but'with the assent of the

" Cherokees themselves, or in conformity with treaties,

. - and with the‘.acts of Congress.. .

°
-

Thus we flnd clear 1nd1cat10ns of the federal Congress' ) -
plenary po¥er 1n deallng w1th trlbal Indlans, and of the aspects
of self-gqvernment and soverelgnty 1n thé trlhes,ufrom the ear-

llest days in our feaeral Constltutlon and in Unlted States Sup*

ireme Cqurt dec1s10ns.1ﬂterpret1ng the Constltutlon._ The,flnal f

o "

actor in the" hlstorlcal deflnltlon of trlbal Indian legal status -

'was the Unlted States Congress. It contlnued to recegnize the ’

. - ] r. . ) R C g A i

4 31 u.s. (6 pet.)®Me 379 . . DR ST T,
> 3lu.s. (6 pét.)’ at 380.° o T

® 31 U.s. (6 Pet.) at 380.° 10 e

“ \ ° ' N . ’ -

<

‘ ) - A -3- Iy .

” w. , '

¢ ) . : »

..‘ - N , . , — . .
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through treat1es, as’ 1t embarked upon a pollcy of remov;ng trlbes

- LN

- o

attrlbutes of trlbal soverelgnty by deallng w1th various tribes .
PRI ~F \ '

\

.to the West. 1In l87l Congress ended the practice of maklng

1
rent llmlts of trlbal soverelgnty is detalled below, but it is

treaties. ! . : _— .

7 : , . . )

. . . D R )
‘These are the major. historical determinants.'Qf the, self- = .

-
[

\
governlng powers of Indlan tribes. Furtherodlscu551on of the cur=-

necessary to recognlze the pr1nc1ple'at the outset -- American -
Indian’ tribes have substantlal powers of se1f-government which.

establish the tribes as an additional level of government in- the

',ture for the dellvery of. Chlld welfare-serv1ces to {eservatlon

Unlted States system, wh1ch 1s generally v1ewed as hav1ng only __wm>?w<
two tlers -- federal and state ThlS is the 'root cause of most .

I Voo
of the ‘legal and Jurlsdlctlonal 1ssues ldentlfled by this study. T

Federal Leglslatlon Expre551ngipollcy Towards Indlans

The dlfflculty of lncorporatlng an addltlonal leuel of
‘ N

government in the adminlstlatlon of general sOtlal pollc1es
through a federal state system, encountered 1n the ‘present struc-

Indlans, is further compounded by the 1nconslstent expresslons’

' of broad fegeral Indlan .policy. - S BRGE ’ '

e

Il - %
A3
i [N .

Congress has responded to policy notions over the years

lby enactlng legislation wh1ch vacillates Between the'contradlc-

K
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N

.tory goals of _separation or a551mllatlon for Indlans. As one » o
/

would ewpect from this pattern of policy, the federal laWs have

not wlped\fhe slate clean with ‘each’ swing of the pendulum, “thus

leaq}ng remnants of laws at varlance w1th pollcy dlrectlons sub-

sequently takenu~ It is. necessary to rev1ew the major expres-
51ons of federal pollcy towards Indlans, found in the . laws of

the Unlted States, to understand the present complex body of -

- law governlng ‘the status of tribal Indlahs.? - )

/ . . . . :
/ . . . “ .

/ . - P

. N . N . /____-‘___—— . T,
7 act of March 3, 1871, ch, 120, 16 Stat. 544 o |
See the exceIlent summary in Comment, The Indian Battle for . .
‘‘Self-Determination, 5'8 Cal.L.Rev. 445 (1970). " !
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. American c1v1llzatlon.

Ty

-~ ) . ' . R

< ‘ ’ -
The practlce of the Congress in the early years of’ Euro--

pea1 settlement of the eastern portion of the Unlted States was

generally to remove the trlbes -even further West, cledrly express- o

ing a policy of separation: .However, shortly after the treaty-
making: practice,was ended in 1871,‘Congress began, to eract legis- *
‘lation which embodied the goals of assimilation of Indians into

. B . o o .

The United States Supreme C0urt had ruled ik ©1883 in Ex

\

) ®
Parte Cro¥% Dog9 that a federal court had no . jurlsdlctlon to try a

[

- Sioux Indlan for the allegedrmurdel of a fellow Indian which oc-

i:} »

curred on reservatlon lands. The Congre551onal response to thls

declslon was the Major Crimes Act of 1885, 10 which gave federal 9

courts crlmlnal ]urlsdlctlon over qertaln offenses commltted

.
~

between Indlans on. reserVatlon lands. , ‘

Shortlywthereafter, Congress then passed the most 51gn1f-

-

1cant a551mllatlonlst leglslatlon affectlng Indians of the last_

- -

_cbntury, the General AllotmentiAct of 1887u The philosophy of

- . . , ) 3
this act was plainly designed to. break up'tribal institutions,

as' it gave the Chlef Executlve the authority to cause reserva-

v

tlon lands to be lelded and 1nd1v1dual parcels of land t@ be

given to the trlbal 1nd1v1duals, eventually t6 become patented to’

-

"the Indian allottee. 'At that tlme,,the Indian was to become a
‘o . o

citizen fully subject to the ordlnary ]urlsdlctlon of the stafe.

' . .

ﬁ To a great extent,.the a551m11atlon and phllosophy of thlS act.

X

was, successful .at least in the alienation of trlbal lands from
Iy

their Indlan owners. Approx;mately ninety mllllOn acres of land

passed out of tribal control durlng the tenure of the‘yllotment

- -

A : ‘ : e . . o

- . I3
-

‘4,9'7‘ ' ' o e . o . .

9 109°v.s. 556 (1883). . = ' |
10 Act of March 3, 1885, 18 U.S.C. '§ 1153 (1964). -

v

11 * General Allotment Act, ch. 119, 24 Stat. 388 (1887), as L
K amended. 25 U.S.C.95§ 531 416j (1964) o \ .
. . - 5 '
- - . . . . . KR \
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_’yct.lz‘ Further ass:Lm:Llat:Lon:Lst aims were expressed by mandatory

school attendance laws for Indlan chlldren in 1893, at, paln of
wlthholdlng ratlons to Indian famllles for 1ack of compl:Lance.13

-‘f The next 51gn1f1cant expresslon of federal Indian pollcy,

followed the asslmllatlonlst phllosophy as well. In 1924, Con-

N
~.

gress prov1ded that Ind1ans were to be c1tlzens of the Unlted '

N

Statgs, and of the states 1n whlch they reslde 14
Thezlmpact ‘of" the federal pollc1es descr1§ed in the laws
| just hentioned was far-reaching,-aqd.by.many‘accounts, devastating

.- in cumulatlve effect onuIndlan trlbal 11fe and culture.15 .
For whatever reasons, federal pollcy towards Indlans took
~ . ,./

a sharp turn towards the separatlsm or trlbal soverelgnty end of
/

! the spectrum w1th the. Wheeler- Howard or Ind1an Reorganization Act,

16

'of 1934.°; The purposes of the blll were varlously descrlbed as’

L'to stablllze the trlbal organlzatlon w17 "to allow the. Indlan

people to take an active and responslble part 'in the solution of

thelr own problems,"lsand *"[tlo grant to Ind1ans 11v1ng under

_Federal tutelage the freedom to;organlze for purposes of local

self-government and economic enterprise."_19 s \
verine Skt

‘ N " ) . \

IO g ,
. : o
12"Brophy & Aberle, The Indian, America' s Unfinished Bu51ness : Coe
(1966),. Ninety million acres is approximately equal to the.
combined ar=a of Maine, New Hampshire, Vermont, Massachusetts,
L. Connecticut, Rhode Island, and,three quarters of New York
State. )

Il =

13  Act of March 3 1893, ch. 209, § 1, 27 Stat. 635. ; ~

“

14 Now codlfled in The Immlgratlon and Natlonallty Act of 1952,
‘ 66 Stat 163.

15~ See, for example, the Meriam Report, Instltute!for Government

' i Reseafch, Studies in Administration, the Problem of. Ind1an
_Administration (1928) ; Helen Hunt Jackson, A Century of Dis-
-honor, 1881. . .

.16} act of June 18, 1934, ch. 576, §§ 1-18, 48 Stat. 984, 25
© U.S.C. §§ 461-79 (1964) - . :

'17 . 5. Rep. No. 1080, 73rd Cong., 2nd Sess. 1 (1934) (By Senator
Wheeler). ¢ ° L

.18 Letter from Pre51dent Roosevelt, H. R. Rep. No. 1804, 73d
© Condg., 2 Sess. 8 (1934). ,

19 . R. 7902, 734 Cong. 2d Sess. (1934).
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The prlnclple features of the bill ended the practlce of

allotment restored land to tribal ownershlp, prOV1ded for trloal

- .

self—government under tribal constitutions, and~were designed to

: reduce ‘the need for Bureau of Ind1an Affalrs admlnlstratlon deal-

ing w1th internal Indian affalrs 20 ° ' ?_ s
o For the’ qext 20 years, these goals of strengthenlng trlbal -
. iﬂstitutlons held sway, but in 1953 and 1954, Congress reversed y '

’*lts dlrectlon and enapted the paradlgm of.thegioth Century”assiwi:
- latlonlst phllosophy, Publlc JLaw: 280.2l ’ ’

o ; Public.Law. 280 granted certa1n named states civil and crlm-

-

lnal\JurlSdlCtIOH in Indlan country and allowed any other state .
wlshlng to assert jurlsdlctlon the power to 'do so- unllaterally.
' The termlnatlon acts of 1954 put an end to the special federal

*‘relatlonshlp for the tribes spec1f1ed .and ended all federal serv-

ices: fo those trlbes (Menomlnee, Klamath Texas trlbes, .and ©

4

~PaJ.ute) 22 Further, the acts pr9v1ded several ways of dlsposlng of.
trlbal lands. The overall effects of these two acts Of Congress
‘ﬁwas to v1rtually eliminate thé tribal status of certaln ‘named

Indlan trlbes, and to allow states to assert ClVll and criminal’ -
-yauthorlty with respect to all other Indlgn lands if the states

4
' A
'

so chose.
o

It 1s doubtful that any other federal Indian pollcy in ‘this
century ellclted a stronger negative response from Indlans than_
. :these'aSsimilationiSt acts. Within 15 years, the Congress was

"moved .to repudiate termination policy and strike a balance between '

[P P et o Y - .- -

STy

20 'Zlmmerman, The Role of the Bureau of Indian Affairs Slnce
1933, 311 Annals 31 (195%).

‘%1 aqt of Aug. 15, 1953, ch. 505, 67 Stat. 588.°

22 Act of June 17, 1954, ch. 303, 68 Stat. 250, 25 U.S.C. §§
891-901 (1964) (Menominee) ; Act of Aug. 13, 1954, ch. 732, 68
Stat. 718,45 U.S.C. § 564 (1964) (Klamath); Act Of Aug. 23,
1954, chi3831, 68 Stat. 768, 25 U.S.C. §. 721 (1964) (Texas #y
tribes): ‘Act of Sept..1l, 1954, ch. 1207, 68 Stat. 1099, 25 -
U.S.C. §§ 741-60 (1964)jPaiute). . ‘ :

) A )

. '_\7__ ' - '
, ' v _ ' S



Q

ERIC

Aruitoxt provided by Eic:

-

\/\

T s of Indlans/zo'retaln control over thenrudlmepts of self—
overnment.23 The®*new’ governmental pollcy was eventually charac-
,terlzed'as'“Self Determlnatlon w1thout Termlnatlon “23

The pdllcy Was 1n1t1ally marked by perm1tt1n¢-Ind1an trlbes

asv publlc agenc1es“ to contract w1th dlfferent departments and .
- L/

,agenc1es of the federal governmen* for programs of a1d ar% serv-n'

1c¢s;prev1ously a%allable_only to states and countaes.‘.Greater -

2

,femphasiswupon Indian’tribes’ maEYng their. ownideterminations“of:'

what;they de51red to do 1ntgovern1ng thém elves took place. In .

e

." addltlon, federal funds were 1ncrea51ngly made aVallable for the e

purpose of capac1ty bulldlng of Indian tr1bal governments-:

-

-szﬂ _: This’ movement culm1nated with the Indian C1v1l R1ghts Act )

“of. 4968. , Thls act grants to 1nd1v1dua1.Ind1ans v1s-a-v1s the1r.
tribes’ many of the c1v1l 11bert1es guaranteed other Amerlcan citi-.
‘ _rzens by the Blll of nghts, 1ncfzd1ng freedom of speech rellglon,

asaembly, and press, and requlres due process 1n IndIan trlbal

%

"
..1aws. ToMthls'extent, the Act may be v1ewed as a551m11atlonlst,
‘i_) '\:’:‘- .

,})‘ . . - ' .b.' -
. 23_ Termlnatlon reached its he1ght during the Elsenhower Aqmlnis- -
_tratlon of the 1950's. In contrast, the leon Administration
‘took a strong -stand agalnst termination. 'In his message.on

¢ 'fIndlan affalrs, July: 13, 1970, Pre51dent leon sald-

\-

Because term1natlon is morally and legally unacceptable,
because it produces bad practical results and because
the mere threat of termination tends to discqurage
greater self- suff1c1ency among Indian groups,. I am ask-
: ing the'Congress to pass a new concurrent resolution.
s which would. expressly renounce, repudiate and repeal’.
‘the! termination policy as. .expressed by the House Corncur-
rent Resolution 108 of the 83rd Congrdss. This resolu- .
. _ tion.would-affixm the integrity: and_rlghts-to_contmued——_—
SR existence- df-all Indian- trlbes ~and-- Alaskan~NatrVe—governmw——_~
ments, recognlzlng that cultural pluralism is a source of
P ' national strength. . . . [It would] firm for . the Exe-
cutive Branch. . . that the historic reéyationship* between
- the Federal Government ahd the Indian coymunities cannot be

abrldged w1thout the consent of the’ Indians. v
24 ' See e.g., House Report No. : 93 1600, 93d Congress, 2d Sess.:

"While the Indian 'new déal' legislation of ‘the 1930's brought
' some measure of Indian control and self-government, it fell
far short of the currentf Administration pollcy of 'Indian
. Self Determlnatlon without Term1nat10n M (p..20)

* 25 ‘et ofpApril 11, 1968, Pub L. No. 90-284, 82 Stat. 77, 25.
' U.5.C. §§ 1301-41. | -

k)
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= since aspects of the Bill-of‘Rights are.at’fu::imental”variance

with Indian tribal law. However, the.act'also r ognizes certain -

- .

residual powers of tribal self—government, as it gives to .any

tribe the right to reject state ass rtion of civil or criminal
junisdiction over tribal lands and members and has served g Te) streng-

then tribal government by d1recting subsequent funding to the

. , .
building up of tribal legal inst1tutions. ‘ . 4

Many of the most complex issues. concerning the lawful . spheres ¥

“\

of‘gfibal, state, and federal authority arose during the years 1953

to 1968, when certain states chose to assert various forms of CiVil

' ¥

W
or criminal jurisdiction over Indians within _their boundaries. ’
|

—_—_

-

Since 1968, tribal consent may be withheld’ from:any such state _[}

- assertion of jurisdiction, and no tribes have‘sinc consented; . A

' Detailed treatment of this issue will be given later ‘in this re-

port but it is certain that the fiendishly intricate maze of

e checke board jurisdiction existing in many states, where tribal
/ -

and state authority ‘is’a function of land boundaries and the dﬁ— .

<

tails of federal and state’ legislation, is in large part fohnded-‘"

.on the compleXities of state assertion. of Jurisdiction~under -;
' P, L. 280. R ’ L - ﬂ' |
fw : . To finish this survey of the changing trends in federal .
legislation, we - rev1ew briefly the Indian Gelf- Determination Act-
i:~of 1975. 26 This laWtPIOVldES that the Secretaries of Health,
'Education and Welfare, and Interior may at the reguest of an, In—_
.dian tribe contract with the tribe for the discharge-of certain

federal responsibilities"including delivery of health services

" ‘under the controfrof ‘the Indian Health SerVice and welfare serv—
4-_ices and assistance unlsr the control of the Bureau oh;Indian Af-
fairs, or make grants to tribes for the purpose of capability— |
building so that the tribes may undertake such contracts. To the

I

* © 26 pct of January.4, 1975, 88 Stats 2203, 25 U.S.C. §§ 450,
et 3eq. e A '
' 16 ‘ - : .
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xtent that trlbes assume’ these obllgatlons,'the effect wlllgbe

\ ~ N

oistrfngthen trlbal self-government powers. At the t1me of thls
eport, there is no hlstory to show how the Act, wlll 1nfluence\;

”state or tr1bal authorlty, but-the potentlal is elearly ‘there.. ‘Q

Thls br1ef summary of the changlng.federal pollcy towardsl{
P aﬁ

Indlans and 1ts effects on’ the respectlve spheres of authorlfy of
;trlbal, state, and federal governments shows that pur country has

1névEr settled on a conslstent view of the status o Indlans w1th1n

fAmerloan soc1ety."As .one would expect, the perlodlc attempts to

‘ 1

fdeflne the llmltS of each sovereign's author1ty are somewhat

’»lacklng in clar1ty and are subject to var1ance as, the guldln?

~rphllosophy changed To complete the hlstorlcal rev1ew, we  now

‘_turn to an examlnation‘of the major judlCIal efforts to resolve

:'};the jurlsdlctlonal llmlts prescrlbed or 1mp11ed by the federal"~

.. » L ~

<Z«.leglslat1ve hlstory recounted above. S T R o

- The'Limits gf "State, Trlbal,.and Féderal Sovere;gnty\- L

s as Shown by Jud1c1al Decna;ons'ﬁ, } - ‘ F\~° S

Y li; There are three governlng bodles -- federal, state and

tr1bal unlts - whose soverelgnty must be deflned in an analysls vt

1
‘1_
§
&

of the legal aqd Jurlsdlctlonal components of problems arlslng

%
.~ in the dellvery of child welfare serv1ces to reservatlon Indlans. ‘

' . :

One way to proceed is to examlne the sphere of author1ty of one of

the, unlts measured aga1nst any other un1t. For the needs of th1s.

CN -

vstudy, “the. cr1t1cal relatlonshdps are 1) that of the tr1be to

“ o

“theﬂstate governments and- to the polltlcal subd1v161ons of the

’

C states, such ‘as count1es or reglons, and (2) that of states to the.

3 o ' s - . ls.

[ S

v
i,

“a

A

\

,federal unit when the federal un1t .acts as a surrogate for tr1bal

. o . . . 4
. . 1 ) : N ‘
1nterests. ' : i o : _ ok

- [ { ~ X o 4

- -

Thls statement is not made to mﬁannlze the 51gn1f1cance of -

.

-Jurlsdlctlonal confllets which may arlse between tribal un1ts and

‘X.

fedefal unlts. However, those confllcts are bf lesser importance- for

o> “

{ our study because the great majorlty of jurlsdlctlonal dlqutes affect

. te \

ﬂ . 1ng the dellvery of Chlld welfare services to tr1bal Indians arlse

L T Ty

A - ' : - . L
R . =10- ' : . )

ﬁ( . "~". . ; . " . .



between tr1bes and states or cbuntles and because it 1s reasonably
: -~
clear that the federal governmgnt can, by act of Congress, deflne

‘¢ '

. j i - :
_'federal-trlbal relatlonshrL at . w1ll - o L o

L The analysls of certaln crltlcal attr1butes of soverelgnty s

‘,\

serves as a: guldellne for. deflnlng the sphere of authorlty of any
:.governmént. Two of the most 1mportant attr1butes ,are:

AR (l) The power to regulate q1v1l and crlmlnal conduct
N of members of thé cOmmunlty, : R 'k S

T e . (2),~The ppwer to tax persona1/1ncome and real prop-'

q". L. . 9; ' . ; . a ) )
' erty within thg)communltyf\\ . f S . : S
PR | : . : . Lo
" ‘;“ We have seen that Ind1an trlbes have the authorlty tQ regu-ﬁ N

N »
. Ao *

late domestlc relatlonshlps between and. among members of qhe In-f
i Lo \v ‘, .
dlan,communlty.. Trlbab/laws concernlng marrlage, dlvorce, 1nher1-

tance,tand the statug of chlldren are valld ‘within the llmlts of
o o
'7,reservatlons generally for members of the Indlan communlty and

Inu,

'*ﬂ1state “laws have no effect.27 It is also the case. that Ind1an laWs

t'and codes, ‘or federal laws, regulate cr1m1nal conduct between !
’ : AN PR ‘
trlbal members on reservatlon 1ands, and that state crxmlnal laws >

.

or codes have,no effebt in the c1rcumst ces. It ‘must be noted

e o

T 1mmed1ately that these general pr1nc1ples may be. suspended—by the.
;".‘ssertlon, since 1954, of state ‘ClVll ‘or cr:Lm:Lnal ]ur:Lsd:LctJ.on
'Vl'under P L'~2§0."Aff g " . .. ‘i

T It is therefore necessary, for varlous purposes in the L

ﬂadmlnlstratlon of the chlld welfare serv1ces programs for reser-

- I

vdtion re51dents, to take account of tr1bal laws deflplng the’ legal

'status of Ind1an parents and ch11dren.' As explamned and further "_

)

) detalled in the next sectlon of thlS report, major practlcal dlff1->

~ (= .

-*cultles may ar1se in obtalnlng the written records of tr1bal couﬁ

and counc1l pr0nouncements on these matters, and thls tends to~

s

"-undermlne trlbal lnstltutlonal'authorlty.onuthese-subjects. HoweVer,

+
~

.-

3 . [
. . : «

*

7Y Ex Parte miger, 41 s.W. 304 (1908). .
[ ;
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re pect to ‘the taxlng powers, - f substant al body of -
\§Qﬁ on this

“law*exlstsuOW1ng to predlctably frequent.lltlgat

28

_The flrst slgnlflcant d601510n 1s The Kansas Indlans, ‘de-

-

ded by the Unlted States: Supreme Court 1n l867.‘ Thls declslon

. -

A .

hat a. state coqld nox impose a }7nd tax on reservation In-

n of the federal govern- ‘

g -

_cltlng the excluslve Jurlsdlct

' 1th respect to. trlbal Indlans.” Real property taxes by: the

“states'on trlbal Indlan lands are thenefore forbldden, and have fff,%

'ever been of" 51gn1f1cant concern in subsequent lltlgatlon.
l

However, .the"

ates have attempted to’ taﬁ varlous other in-
S PN '
o B
to trlbal Indlan act1V1t1es, .and the Supreme S

S

come sources relate

T Court has handed down three major dec1slons deflnlﬁg the . llmlts of
- . . L #
“state and. trlbal @owers in ‘the recent past. .

¥

Warren Tradlng Post v. Arlzona Tax Commlsslon29 1nvolved the ?f;
/~‘questlon of. whether a state could impose ah 1ncome tax on'proflts gen--

erated by the operatlon of a buslness Wlthln an Indlan reservatlon.

R .y

i
3fThe Court held that the federal authorlty pre- empted the field, and

state law cou1d not valldly apply. : -

» a -
Two further clarlflcatlons of the respectlve soVerelgns' o

B . .

<power in’ the tax fleld were issued by ‘the Supreme Court 1n l973, :

Mescalero Apache Trlbe v.-Jones30 ‘and McClanahan v Arlzona .

“fTax Commlsslon.3l,-The Court held ir Mescalero that a state could

1mpose a sales tax on‘a buslness act1v1ty operated by a trlbe on ..

offureservatlon land._ In McClanahan, the court ruléd’ a state .

L e — - e e

could not- 1mpose dts 1ncome tax on an Indian whose entlre lncome B

- was generated from reservatlon sources.ﬂ'

] . - . e

28. 72 u.s. (5 Wall.) 737 (1867) ‘
.2 380 u.s. 685 (1965) ’ e T
3 411 uls. 145 ._.(1973)9 RN %
31 q11'p.st 164 (1973). 19 - <
, -12-
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"The reasonlng of the court\ln Mcclanahangls useful in

.-

attemptlng to further define the pqwers of the state and the In-

\
dian governments,'because thls case 1s‘the most recent United’

_,trlbal and state powers.

=Ind1ans llv1ng on tr1ba1 reservatlon

a -

. R °

"32 lt notes that the

L]

. . - : LX}

e

Worcester.case. ; _ - . . .

guldellnes ln’asse551ng-tr1bal and state authority.

\ .

Finally, the‘treng has been away from the idea
of inhexent Indian spvereignty as a bar to ‘state

__jurlsdlctlon and toward réllance on federal: pre-

emption. The modern cases thus tend to avorg reli-

ance on platonic notions of Ipndian sovereignty g&hd

to look:instead to.the applicable treaties and dtat-

utes whlch deflni the llmlts of-state power. .. ..
K] . 2. W -

'/ The Indian soverelgnty doctrlne is relevant,
then, not because it” prov1des a. d finitive resolu-
tion of the issues in this suit,” but because it

rprov;des a backdrop- agalnst whch the appllcable

_treatles and federal statutes must ‘be :kead. It
must always ‘be remembered that the various Indlan:
‘tribes weré once:independent and soverelgn natlons,.

" and. that their ¢laim to. soverelgnty long predates

©. that, of our own ‘Government. Indians today are

Anerican citizens. They have the rlght to vote, to

*use state courts, and they-recelve some..state serv-

ices. - But 1t is nonetheless still true, as it was
in. the’ last century, that "{[tlhe relation of the

*Indian tribes living within the borders of the’

United States. . .[is] .an anomalous one and of a
complex character.n. . They were, and always have.

. been, regarded ds- hav1ng a semi-independent position
. when they preserved their tribal gelatlons, not as
~States, not: as natlons, not as po

sessed of the
full attributes of sovereignty, ‘but as a separate .

~ people with the power of regulating their internal
- and social relatlons, and thus far not.brought

. under the laws of the Union gr of the State w1th1n

E——whose—llmlts they_reslded.,

..
<

w3

l' IR A
) Y

Thls modern- view of the tribal soverelqnty doctrine,

R4 : ‘ . .

’

32
33

411 v.S. 164, 165.. . \

411 u.S. 164, 172, 173.(1973).

. =13~

2 X

Thg Court characterlzes the 1ssue as

!
the necesslty "to reconc1le the plenary power of the states over

'_trlbal soverelgnty doctrlne had not..remained.static since, the

-plus certaln tests formulated by the Supreme Court, lead +o general

k!

~States Supreme Court dec1510n 1re¢tly addre551ng the questlon of’

.re51dents w1th1n thelr borders with thé seml-autonomous status of
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The test most recently used was.announced by the court in*;

, . § \w
;Williams Ve Lee.34_ The issue there was whether a state court had

]urlSdlCthn ‘over a ClVll debt claim brought by a/trader for a baI—
Sy \

'ance due from an Indian customer. The ‘Court characterized the test

Indians to make their own laws and be ruled by them,"35

7a' "whether the state action infringed on- the right of reservation?f

Sy

if Congress'f'

e -

has not specifically acted on the question involved. The ruling

7.1 e

\\was that the tribal court had sole Jurisdiction to hear the case.

Many commentators have Viewed this test .as.vague .=~ since

S
arguably any state action affecting an’ Indian infringed on hlS\

-rightﬁ}to be'ruled ‘by his own laws. It-hasafurther been considered'

~

o

gs- a depa®ture ﬂrom prev1ous case law in that it allowed some leeway

'

for state action if Conwress had not acted, thus reversing classical
federal pre- emption doctrine requiring Congress to give authority i

to the states‘before the states could acts’

’

.. ;gesting that where tribal authority has been exercised, such as by
passage’ of an ordinance or by creation. of a.tribal, institutxon for,
dealing with specified issues, the trrbal_authority has pre-empted

dthat;of the state and must be controlling. For example; in étaﬁe"

~-uexrrel..Merrill v. Turtle36 a federal appeals court-held state of-" "

/ . h

v’ficials could not extradite an Indian fugitive ao another ‘state

/ - .

Jo where a tribe refused extradition. The Court noted that the tribe
[

had a law.permitting extradition, but not to the particular demand-

v -

1ng state:’ \

T If this formulation gains broader judlclal recognition, then
1,

i

it may become somewhat simpler to accurately describe the respec- T

s ~

l‘ tive limits of.tribal and state authority.

- . \

34 17 '(1959) b
o : |
,~I 36 (sth Cir. 1969) . . o
; . - :’-.1.4- :
) - o . K : 1§gl'r ‘ .
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HoweVer, the test has been 'applied in certain contexts sug-;*m



"For the present, we can summarlze the hlstorlcal development

4,legal sEatus of Amerlcan Indlans as follows:, . ) .,

Do ~Kl) he federal government, acting through
O B ; -
et the Unlted States Congress,,ls the . final determl- 3

. ', B

’nant of trlbal Indlan powers. . IR S
| "(2): The federal laws deflnlng trlbal Indian

status to date have been 1nc9n51sten€b as federal
° ‘A )
polloles shifted between the goals of assimilation

s . . .

o

‘and separatism. N , -
g ) (3) . Trlbal,nnlts functlon, in areas where' L
o state jurlsdlctlon has not'ﬁeen asserted. uﬁﬁer

P.. L, 280, as an addltlonal level of government I

.

u('\_. : w1th substantlal powers.

o 'w"g_ . {4) The ex1stence of €h1s addltlonal govern- b
9_-. ﬁ_; mentaluunlt causes slgn1f1cant f;1ctron in the Ca

L '4:adm1n1§1ratlon of ch;ld welfare serv1ces for’geserl

létﬁ*J vation/Indlans, as that system was de51gned for , | e

°

the‘two—tiered federal—state-goverhmental structure;
| .. (5) Resolutlon of any glven confllct An B f C

v Vasserted ‘authority: between tr1bes and states gen—_'
.'erally regulresaan’examlnatlon of treatles,.acts o
of Congress,_state statutes, fgderal and state l‘ : | ;

)

court decisions, ‘tribal law, and varlous.lnstltu5

tlonal regulatlons.

Q .9

]ERJ!:‘ ‘.‘ : | ;‘ | %’ ? 'v}{m' - | A
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S0 S II, INDIAN TRIBAL GOVERNMEWT, _ )
e S COURTS AND LEGAL SYSTLMS P e
. C ) . » . . o v © L . ’ R ,
‘/' . o .; . . . s . ( - I“ . - Lo

ThlS section: glves a brlef explanat;on of the nature and

°©

authorlty of trlbal governments, 1ncIud1ng tr1bal courts, in both

N

thelr theoretlcal and practlcal aspects, w1th partlcular empha51s P

upon chlld welfare related problems that may come to theJr atten—

- - -’
\

tion. . It is by no means’ complete. Rather, 1t attempts;to hlghnght
those features of the Ind1an cp%rt landscape that are 1mportant to

an understandlng of problems in Chlld welfare serv1ce dellvery to

3 Coe e . - ' R .
rEServatlon communltles.‘ L -~ o P

. P A . ‘ ‘. - , .

v Background of Tribal Governmeq;s - : o VO
“ . RN S ay Co. S
Indlan languages were not wrltten, although plctograph
- S /. * o

methods of cohmunlcatlon ex1sted, and thelr governmental struc-

By . N - . v

:n tures were orally remembered. The flrst wrltlng down of these TR

structures was the wrlttnndkpnstltutlon of the Five Natlons

“v

(Iroqu01s), which included democratlc prlnclples of ;nltlathe,

. re;all, referendum and egual suffrage. Of other eandy written
. constltutlons, those of the Five. Clvrllzed Trlbes are most well—.
| known.l ' - L IR - ' %."1 '_? ’,’l 1
The 1mpos1tlon ‘of treaty-maklngland reservatlons‘often ,‘.”
made different bands w1th1n a trlbe, even entlrely d1ffere;t

o~

S tr1bes lnto an art1f1c1al conglomerate, so that methods of QOVJ )

-~ <

R ernlng—-wlth wh1ch the new majority culture was more comfortable—-

were somet1mes 1mposed. What now ex1sts in Ind1an tribal govern-"_ ..

ments gdnerally represents a syntheszs of tradltlonal customs and .
v . [3 &

Western cultural structures.

Tradltlonal Customs ) . T "~ .

© Certain traditional'tribal customs have-been legally recog-

_nired by state or federal courts and--because they are at ' i

v . . _' ' - & ?- .

~ -

lCohen, Handbook of Federal Indian Law 128-129,

| v 23
s . .7 -16- o

¢

R LA
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- %' : Under certain c1rcumstances, informal _,»//
”

tradltlonal domestic procegures have been
so long as they

fr@cognlzed as legally vali }
R - “conform to ‘tribal custom. For example, : y -
AR . 'the Code of -Federal Regulat}ons states: RN :
st tiphe Tribal Council shall have. authorlty ' L ne
EP - to determlne .whéther Indlan custom marrlage .
» *i. and, Indian custom divorce for members of,
S ~ “the.tribe shall be recognized in the future®
v as lawful marrlage and dlvorce on- the re-
ve g_servatlon Yoe .
~B. Indlan tradltlon tends to- favor compen- B N
r- “sation+for the .victim.of a crime father than - . . R
"~ punishment. ThlS is remarked upon in the R e
newly proposed Model Code- ' . o, S .
o . '."Subsectlon (b) of Sectlon°l25 ds ... .. 0, [
. o 1ntended .+ . as a- statutory'recognl- T ..

! “tion Of the sentencing approach whichk . ¥ e o
I ‘is perhaps the most firmly rooted in . . . 1.
R -+ 7 Indian tradition and sense of Justlce-- . v Sy,

. o . that of compensatlng the victim for the .-

.o AR lnjury he suffered at the . hands of a .. 2 »
' . . criMinal. offender. -Even though this: ST . A
o . ) (;concept is unfamiliar to American'jur-" :
e . isprudence rio c?mpelllng reason- was . . 4
discovered why, if ‘'so desired, it can- " L,
not legally be used by Indian courts, [ ¢ . - 1 .
as léng as the restlthlon ordered 1s t o st e
" reasonable and fair." : LT e, '
i C. Religious customs are sometimes at a _
RS " marked variance to those.of’ Judeo-Chrlstlag- v
' s * _ society, ‘but have beén legally recognized. -

G_ -~ v, For example, . Montana states that dt-will not . e
- ;jeopardizé the "age-old tribal danoes, feasting g S

or customary Indian .celebrations" of the Indians ‘ '
. of. the Flathead reservatlox ° S e t. )
B U - : ’

a . . s
. \ 3 . . . Ty

[ »
@

a, v . 2Recent examples 1nclude l) recognltldhf%y HEW, Bureau of
o Hearlngs and Appeals, :of 1nforma1 adoption’ procedure according to.
. “Zuni Trrbal custom for purposes of Child's Ipsurance. benefits . Caee
$ . of Helen'C. Hustito o/b/o Kandess Melanie. #¥Appeals Council, décided ..
* .- March 8, 1972; 2) recognition by District Juvenile- Court’ of Indian .
# ... custom as relevant to .determination of abandonment by parent, In re
Goodman, ‘In the District Juvenlle Court, Grand County,,Utah, case
, 63023i7 232 decided February 15, 1972.

e o [T S .
1 . K

425 ¢. F.R. § 1. 28(a) L .
. ) ﬁ }‘ R l‘ “"‘ ~ . .
S ' 440 Fed Reg. 16689, 16701 (1975) - -
'n‘ Perhaps the’ most strlklng recent example of this 1s the recog-
~nition "of the Native Amerlcan Church peyote practices on- the Navajo’
. reservation: ". . . it shall not be. unlawful for any member of the4:
» 'Native Agerlcan Church to transport 1nt0wNavajo country, buy, sell
possess or use peyote’in‘any form in connection with: the rellglouS(
:practlces, sacraments or‘services of the Natlve Amerlcan Church."
'25 C.FfR. § 11.87 NH, July 25, 1973. Cf. the Statbk of Arlzona s
. position in Native American Church of Nava'oland, Inc. v. Arizona
. ngporatlon‘Commlssaon, 405 U. 5. 901 (1972) ’

6Rev. Codes of Montana 1947, § BQ-BOSJ' ! _ .

Q " 6 " .“,’ B -17- ' ) ) l"y . | ._‘
EMC e e A o n 51 . | | . '
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- " . _.“ i X . 1
Structure of Trlbal ﬁovernments ' ; . : ..
- T CEEE n 5 . . . .8
Generally, trlbal governments today fall 1nto foug cate-

~— B

. . ) 7 ) ) kS K . t Y
-goriesz:: ) ) R . . Lo ) . . :
R . \" Cot e . . . P

(1) -, Reﬁ!esentative' The members ‘of the tr1be elect a

.

;;l\govexnlng body whose authorlty\ls g1ven to them by a constltulon
b - [ . W = ; !
whlch the members* have approved. ’ '

8 L

‘(2)' Combznatlon of representative and tradltlonal. o : n

Government officials are- eleoted by members of the trlbe, however

r- ‘ ~. -
_ _‘some gqvernmen{ posrtlons are' held by tradltlonal leaders. The-
vl . MJ "‘\ - )

government offﬂﬁ&ars Operate under ‘a constitution voted upon by
lﬁh - “"“" Ve o . -

A

%*fmembers of the tr:.bé\\11 _ T . - Vo
VLQ,, ) General Co ncll The members of'the~tribe have.adoptedf :

~ N\

v

» +

\byléws\governlng the number of offlcers, electlons, .and . so on. T

‘.&\\ : 4

HDWeverh the offlcers have little substantive power and every tlme _

-'Jﬁ * . \

KN

X they wrsh“to act they must call a Gener%l Council of the tribe.
. whlch then votes on the 1ssue. v : ~ e “Tﬁfx.ﬂ-*fﬁ

\ - e - ; v . .
(4) Theocracy The form of government of the PueblOS' .

" both Cégll leaders and offlcers of the tribe are selected by the

’
Xy » "o

traditional renglous leaders. . . . .
~It should be noted that Indlan governments are*not com- o

L]

pelled to have separatlon of power, the Indlan C1v1l nghts Act .o
of 1968 has not changed thlS propos:Ltlon.8 Asra.result; tr1bal

chairmen--the executive arm.of‘the government-—are‘often'chosen’f
{ T . ' ’ ’
- by the tribal council; generally, tribal chairmen have very %

A J‘t N ¢
&,
7';I‘h:u.s disucssion' is adapted largely from the excellent dis~
cussion 'in 2, Justice and the American. Indians, The Indian Judiciary
and the Concept of Separation- of Powers, P- 24-29, published by
National ‘Ameérican Indian Court-Judges Association. - A-list of tribes .
and their governing bodies can be found at House Appropriations Sub-’
‘committee for Department of Interior and Related Agencles, Flscal !

Year 1974, 93rd Cong. lst Sesé.,_513 521.

Pl

¥

'BIn Dodge. V. Nakal, 298 F.- Supp.-26 (1969),‘the Court remarked

. . . with respect to enforcement of the power of
: exclusion, the Navajo Tribal Code - vests the Advisory

' : Committee with judlclal powers . ‘. . Thus, the form Ce

. .0f government utiljzed on the Navajo Reservation does -~ .
not lend itself to e nice categorizations that may’
be made where the’ branches of ‘government "are distinct," -
at 33, and footnoted this remark with the stayement; ., ¥ .

. "The Navajo Tribe is not requlred to establlsh dlstlnct

branches .of government ) K] ‘

5 R . . | 18- v A
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restriote authorlty other than to pre51de at counc1l meetlngs

U .‘and to Vote ‘in case of a tie. ;

The selection of Judges differs from tribe to. trlbe and often

-

: 'renders the judge partlcularly subject ‘to leglslatlve and polltlcal

pressure.v The judge may be ehected by the. tribe, or app01nted by

\,
\
\

. . the counc11, the BIA agency superlntendent, ,or the rellglous leaders\

° .

~of the trlbe. The Judge s terms may run from one—year sessions in '

/ the case of judges selected by *he counc1l to two- or four-year
. sessions when elected. . ' _ _ ,
"‘The TYpes'of Indian Courts : - - ' !

. 4

There are thtee basmc types of Indlan courts: traditiona;,”

: Court of Indian Offenses, and trlbél S : CoL

- A.’ Tradltlenal courts : "-*"

St "Tradltlonal Jeourts"” refer solely to the courts of Indian

Fo pueblos 1n New ‘Mexico.  These. éourts‘

-

re seml—rellglous 1n.nature

':. ’

.and part of the 1ong standlng theocratlc ‘Pueblo herltage.; There

is no wrltten code’ and the governor"~of the pueblo acts as, Judge.

The Bureau of, Indian|Affa1rs 1s not 1nformed as- to court proceduresﬁ

Au .

.
~ .

As presently constltuted the future of these courts is put in, jeop-

: ardy by prov;slons of’ the Indian ClVll nghts Act of 1968. 10

. . e
S, B [ . . -

3 . .
; [ R . P

. L2
4 -~

- ’ 9In the Pueblos, the Governor, ‘the titular 1ea§er, is gener-
ally the tribal Judge. _ ’ . .

loThe Pueblos in partlcular objected to. passage of thls Act.:
Senators Andérson and Montoya introduced a bill in the 8lst Congress
to exempt the 19 Indlan pueblos of New Mexico from provisions of:
the.Act. (S.211). Legally,‘Pueblos ‘have usually been considered as
‘distinct from.other. tribes in history and structure. . Felix Cchen -
. devotes ' a ;separate chapter to them (Cohen, Handbook of Federal

'Indian Law, Chapter .20, Pueblos of- New, Mexico). Probably the most
vivid explangtion of the interaction of these courts with the soc1al ,
~and- rellglous 11fe of ‘the~ Pueblo occurs in’ the f1ctlona1 accbunt

N Y. 1941, a thinly disguised portrayal“'of.the Taos Pueblo. " There
"have been : .departures from the traditional form: four Pueblos now
- have .constitutions and-the Zuni has a law and order code. " fcf. 2
- Justice and the American Indlan, 25. ) . . !

. N e "

t.. >~ p ». » . . —19—.
‘ 26

o
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.of their sovereign authority, pursuant to writt¥®n tribal constitu4 ,

B.. Courts of Indian Offenses

"Courts of Indian Offenses 'are federally established

- pursuant 'to 25 . S C. § 2, the statute passed in 1883 ‘'which defines

A
-‘the broad power of the Commissioner of Indian Affairs over "the

N
-

L management of all ‘Indian relations. The Courts of indian .Offenses’

are presently regulated by - the ‘Code of Federal Regulationsll

¢

and

,thus are sometimes referred to as "C.F.R. courts. Appropriations
'_for'Courts of Indian Offenses come from the federal government

.'through the Bureau of Indian Affairs 12°

The 25 C. F.R. Section ll prOVisions are not mandatory upon
% .
v
a Court of Indian Offenses, they may be vastly modified and sup-

plemented by the tribal counCil, with approval- of the Secretary of

;Interior.\ Section ll(e) prOVides

Nothing ip this section shall Prevent the
adoption by.the tribal council of ordinances
applicable to the individual tribe, and after
such ordinances have bgen approved by the

Secretary of the Interdor, they shall be . Co

cbntrolling, and the regulations of this
“part which may be inconsistent ‘therewith
shall no longer be applicable to that tribe.

)

C. Tribal Courts

The vast majority of Indian courts are "tribal courts," a
legal-nomenclature which unfortunately is somewhat confusing, for
| . ! .

all Indian courts are in a sense. tribal. Tribal courts are those

) ,oourts‘established.and'operated by Indian tribi in the exercise

tions. These constitutions were passed pursuant to the Indian

. Reotganization Act ?also referred to as the Wheeler-Howard Act) of

June 18, 1934, which permitted tribes to "adopt an appropriate con-

--.stitution and bylaws, which shall beob e effective when ratified

by a majority vote of the adult members

DRV

ll25'C.F.R.-§§ 11 et seq. (1957) .

1255 y.s.c. s 13 specifically authdorizes appropriations to

. Indian Jjudges and Indian police. The legality of "the establishment -
- .of the Courts of Indian Offenses by the Bureau was upheld as early

as 1888 in United States V. Clapox, '35 F. 575 (D. Ore. 1888).

A =20
27

B

f the tribe or of the adult BN



: > 1
¥ LR
Indians residing on such reservation at a special election authorized‘

© by the Secretary of the Interior ... i3

The . breakdown of tribal courts, Courts of Indian Offenses,
. a 3 N
“and tradltlonal courts is: 51 tribal courts, 19 Courts of Indian

- Offenses, and-18- tradltlonal courts.14 However, in practlce this

d1st1nctlongls somewhat misleading: it has been estlmated that

fully two-thirds'of ‘the .written tribal codes closely track the

-r
\

- provisions contained in the Code of Federal Regulations.

Code of Federal Regulations - i

o

The - term "Court of Indian Offenses is a mlsnomer. In fact,

the Code of Federal Regulatlons has c1v1l ‘as well as crlmlnal pro-
visions and Courts of Indlan Offenses may and do handle civil
; irs. 15

matters. . The civil provisions in the Code, however, are very

limited. Insofar as they touch-upon child welfare matters, the S
cévrl prov1510ns lnclude requlred recording of marriages and di--
vorces ‘within 3 months with the Burean,16 tribal council author-
1ty ‘to determlne if trlbal custom marriage and dlvorce will be
recognlzedl7band the right of the Court of -Indian Offenses to de~- "

termlne paternlty‘and support.18

o

; " - .
13gec. 16, 25 U.S.C. § 476. Th1s is not to suggest that

prlor to the Wheeler-Howard Act tribes did not have written con-
stitutions. Many did. (Cf. Cohen, 128-129.) ‘

¢

142 Justice 'and the American Indian, 28. This estimate

. conflicts with that of the Indian Civil Rights Task"Force of 65
tribal and traditional courts and 20 Courts of Indian Offenses.
Status Report of Indian Civil Task Force, March 8, 1973, Committee
on Approprlatlons, U. S. Senate, 92nd Cong. 2d Sess,, Fiscal Year
1973, p. 1905. ‘The Department of Interior states that Courts of
Indian Offenses exist on some reservations in-Arizona, Michigan,
Minnesota, Nebraska, Nevada, South Dakota, Utah, Wash1ngton and
Wyomlng (40 Fed. Reg. 16689, (1975)):

15,5 . F.R. §§ 11.22, 11.22c, 11.22CA.
1655 c.F.R. § 11.27.
. 1755 c.F.R. § 11.28. o o

1835 c.F.r. § 11.30CA. * g . o

-21-
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In addltlon, a number of the criminal sentenc1ng prov151ons

'are appllcable to Chlld welfare matters. whenever an: Indian under

the age of 18 is accused of a criminal offense, the Judge may in’

I

his dlscretlon "hear and determlne the'case in private and in-an
. 1nformal manner and if the accused is found to be guilty,. may . ..

place such dellnquent for a designated period under the superv1slon

‘of a responsible person . selected by hlm,or may-take such other

action as he may'deem advisable'.19 In fallure to-support 51tuatlons,
¢
. the Court may order and compel payment of allmony awarded in any»

state court hav1ng :;ur:LsdJ.ct:Lon,20 and it may punish failure to.

: support by 3 months labor. 21 o o . . o '

& byt

A rev1sed model code was recently prepared pursuant to.
Title III of the 1968 C1v1l Rights Act and publlshed for comment

in the federal register on Aprll l4, 1975.22, It seeks to 1ncorporate

o

~1nto the Code the 1nd1v1dual rights newly guaranteed by the 1968 Act.
The rev1s1on, however, only applies to'criminal procedure. As noted
by the Sollc1tor of the Department of Interidr in proposlng the code.

No substantlve civil or criminal code, cbde of \
: civil procedure, or code of .administrative practice o .
' will be broposed. The’ Senate Committee on the. Judi- -
ciary (which:is the Congressioénal committee which :
. initiated-this Act) will be advised of the fact that
.while the Act requires only a criminal procedure
code, only a few cases brought by .Indians under the
Act have been based on violations of rights in crimi- ) ]
nal matters--nearly a%% the decided cases-have in-
volved civil matters
: ™~

v 195.c.F.R.. § 11.36, 11.36C.
2055 C.F.R. § 11.64C(b).

2125 C.F.R. §§ ll 64, 11. 64C(a) This last is an example of
.the antiquated aspects of the present Code, rarely if ever enforced,
" and of doubtful legallty in light of the Indian Civil Rights Act.
Another example is making it &4 criminal offense to give ‘venereal -
'~ disease to another which is punishable by hand labor (25 C. F R.
§§ "11:63, 1ll.63C, 1l. 63CA)

40 Fed. Reg. 16689.

2340 Fed. Reg. 16690. ]
' 29
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ff The proposed crlmlnal revision, therefore, has bearlng only . by
R f ‘ °
fh,j wayﬂof analogy to eivil procedures and to Chlld welfare cases

N com1ng before an Indian court. - A
AN : R .
S Trlbal Codes - . o

I . Yo

- In practlce. Indian codes are.as varled as the trlbes

-

whlch have given rlse to them, elther 1n Court of Indian Offenses
S o
.w1th c. F R. Codes supplemented ‘by the trlbe or rn tradltlonal o

tribal courts. ~Thus, the Navajo trlbe with l30,000 people{on the

'Reservatlon has numerocus courts and well-developed civil and -

~

tcrlmlnal codes, whlch 1nclude regulatlon of adoptlon and termlnatlon“

of parental rlghts, whlle the Zuni reservatlon, thlrty mlles dis- .

M tant, comprlslng approx1mately 3 000 Pueblo Ind1ans,'only recently

adopted a law andforder code” and has no wrltten c1v1l code.24.

Howjan Indian code deals with adjudications that tough upon

. B : . - NI

~child welfare'matters such as determinations of neglect and de--

~ pendency _cannot be determlned on the basis of whether the court

~ «
>

is tr1bal or of Indian Offenses., A Court ‘of Indian Offenses may

'_have vastly supplemented the meager c1v1l prov1srons in the Code ™
'of Federal Regulatlons'€\ fully cover matters related to Chlld

. 'welfare whlle a trlbal court may have entlrely neglected to. pass
- o

a clvll code'whlch deals with these, matters,.or v1ce-versa.

Iy ’

Trlbal ‘codes as a group are notorlously d1ff1cult to !
locate for research, 1nformatlon or comparatlve purposes. No
- "one agency has complled them on an up-to-date ba51s, at least for

N
purposes of publlc access, and there is no’ publlshed compllatlon
‘e
. of them. This problem exists on a reglonal level as well.' One
.researcher writing in 1972 about tribal courts o@ the seven F

Indian reservations in Montana commented with some frustration:

24Telephone interview with Bruce Boynton, Dlrector, Zun1
Legal Aid and Defender Soc1ety, Jan. 4, 1975,

25Ne1ther~\the National Indian-Law Library in Boulder nor v
_ the American Indian Law Center of the University of New Mexico
.. has such a collection. The Indian Civil Rights Task Force, while:
1mply1ng that it has examined all the trlbal codes, has .not made
them publicly available. 30 :

N . . - N 9y

-23-
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_Information as to the . . . present‘practices : . S
and procedures of the tribal courts in -Montana i B
is ;available through contact’ with the Bureau of ' )

-Indian'Affairs, - Washington, D. C. 'or the Bureau's

‘. area- ‘office located“in Billings, Montana . . . . -

. Unfortunately, as this author found, even the BIA
.“does not always have adequate and up-to-date infor-
“-mation in this area. 1In the absence of ‘the public-
‘ation of an authoritative and a thorough study de-
_tailing this information, verification of much of.
“"'this information can only be accomplished, Ey -
-,personal Visit with the tribal ofﬁicials . ‘

o

occuring intIndian law and the impact of the 1968 Indﬁan Civil

5 ' Rights Act are likely to bring frequent changes in tribal codes

‘_and tribal court practices. Under the\severe limitations of the
present‘systemdﬁor obtaining tribal codes, ‘these changes will make .
it ‘all the more;difficult to obtain up-to-date wersions of .them.

Practical Aspects of ‘Indiaf Courts

3

The reality of "how Indian courts ‘work may not be readily ..

apparent from legal research materials, such as C F. R. or the

tribal code. Whereas generalizations are always dlfflCUik to come -

, Yo : ®

by and subject to numerous exceptions in speaking of Indian

courts, ‘some have been attempted in tnis section in order to clarify

&

the nature of these courts.
\

These generalizations will serve to highlight an inherent

problem, whose solution ultimately lies in thetage-old remedies of

[N

time and money, namely that Indian courts are required_to handle -

»a panoply of ciVil .and criminal prdbléms with severely limited

resources. As expressed by one commentator. : t y i
. AN A “ . - L]
N\ . .

- zsparker, State and Tribal Courts‘un Montana 33 Mont.OL. .
Rev. 277 e72). _ N : e

.
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‘In a very practlcal.sense, the trlbal courts

are’ facing. real dlffrcultles in coping wlth

the .scope of issues’ the federal courts have™ ’

recently defined as being within. their juris- .

d1ctlon. That is, while they have been, ac~ . ' . Lo s

~customed to gperating with procedures and - ) o

,ﬁ practlces coﬁiarable to a .justice of. the .peace o

o ‘Court-on'a state level, they have the respon- - S ot

L 51b111ty to.exercise authority coemparable in: 27 .. _W
L .many ways to a state or federal dlstrlct court. ] : ’

o o

.?he Justlée of the peace court“ analogy is for manv reasons an

\ .

'5. japproprlate one. Often, in’ deallng Wlth the complex legal 1ssues‘
:gof deflning trlbal soverelgnty or. tr1bal jurlsdlctlon, one tends:;;

e to forget that ‘the reservatlon communlﬁy in, questlon may number

. O
"Q;Lnot,othe members of that communlty are 1mpover1sh d and the resources
- ’ \ \ B
: ’of the trlbal overnment llmlted . The formal educatlonal attaln- ‘

Il

KR only 3 000 persons llv1ng in a rural sett1ng.,ﬁMﬁ:e often than-~nf-'3'

B

".dments of those members are also llmlted 28 None of“these factors
'y V. . ! .
would be surpr151ng in any small rural communlty.’ In Indlan ' e

13 —— T

.communlties,'an obv1ous added factor is that the culturﬁl herltager";€

‘v,,-,,

‘from whlch the“Indlan der1ves 1s markedly dlﬁferent from that of

the predomlnant soc1ety. ﬁlven thls background, the followlng

\ . - . K

' phy51cal descrlptlon of an Indlan Court is perfectly conslstent.

_ The Judges do not’ have prlvate offlce space A B

: - at the Tribal jail where the court is. located: R R
Yole -+ . The courtroom, at the time the author saw . .it, . Lo Lo
U "'was a large .room,totally without furniture -ex- - , L
.cept for a permanent:desk for the .judge on*d - -. S
‘sllgh&&y ralsed platform .in the-corner of the f K o “F@
room . . o . S we DR

Wlth thlS 1ntroductlon.,the followlng generallzatlons may help to

iclarlfy mattexs. o s ff_ _fu S oo
'IA.‘ Indlan Judges are Rarely Lawyers . ‘

e .
) R .- 4. .

The requlrements for belng a judge in an Indlan court are
L

f-generally not extenslve.' The newly proposed Model Code only states‘

e oot R . P i . ' ¢ . :
. o . N o . i . . 4

P 27 »
o Parker, State and Tribal Courts 1n Montana, 33 Mont. L.
S Rev, 277, 286 (1972):

. .28For example, the present chalrman of: the Navajo Tribe,
- Peter McDonald, is the first ,oné to have a college education.

- . 29Joseph Mudd, Indian Juvenlles and; Leblslatlve Dellnquency o
5{4 in Montana, 33 Mont L. Rev. 233 fn. 85 (1972), s

L . e o _25_‘ - . . ' . °
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»-Sec. 129(a): No person, shall be eligible
to serve as w judge'of the Court of Indian
Offenses if: .(l) He or.she has ever been
convicted of a-felony; or (2) hds been con-
. 'Yictedkgathiﬂ one year previous to assuming

. office." . Lo P

T

% .. .Comments on qualifica‘’”“ns for a tribal judge- appear :in the Model -

g

. - .

N

i, % Code recommendatiops, asffollows: SO T St
B Ea ’ Pt >, . S . , .
e .. - Review of tribal codes discloses that many s T
N tribes track ghe Code of Federal Regulation I
:. .. ' provisions on judicial-qualifications; others- a

’ .. -o contain more restrictions as to' education,

el character, age, er training. . Still others

. "+ do not state any .qualifications at all, leaving
;o ~* it to the tribalrcouncil or the election process: .

- to select .qualified judges.

: .« - . Tribal diversity makes it .impracticable to
o - set forth ." | . detdiled requirements for all - -
~ . . Indian courts. For example, -lack of a high f{- ) .

" school diploma is not uncommon among the older
‘members of the:Indian community. Thus a require- - '«

" ment involving formal educational attainment might e
well bar'a highly gualified cdndidate. ' One of the.
most highly' respected judges 'in: the National American

A Indian'Court;Judges~Associa§ion‘could not meet such.. .
. an educational requirement. . . :

o

.

Similar_reﬁarks have been madehby other commentators..,For"éxample,'_
. . e . ) . R . : . o .o . . « - - . ;'
Alan Parker obsérves for Montana: . ' _ . T

3
4 A

. ' Generally, the judges are highly respected members
.0f the tribal community‘bug with little or no le-

_ ' _gal -background. , On the whole this writer has also

= -found that they possess a -deep understanding of

I their' own people apd appreciation-of their-distinc- -

tive needs in the administration 85 a.judiciad

system, within the tfibal'§9ciety.a - ;

)

b}

B. Tribal Courts are Courts of Limited Record ' = . m

Tribal Courts. are often cdirts of limited e,

_ record. Sometimes, state courts that receive oo
o triba1 court records only receive: a simple form - -

SN "~ without pleadings- filed or_a written record of - . . SRS

findings of law. and.fact.33 fThe tribal court's .

. .

N .

3040 Fed. Reg. 16689, 16702 (1975). « - -
. e . ) ‘-' ~‘ _‘ . ’ . . N k]
e 3140, Fed: Reg. 16689, 16703 (1975)..
w 2 32§érker, State~énd Tribal Courts in Montana, 33 Mont;'L:
* Rev. 277, 285 1972). L : e

. ey K ‘ .. =
'Ibid., . 282. | 33 - |

. i <P ' 2 o yo
-26- - _ . 3
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. _*flle generally w1ll conta1n a complalnt on a
. ‘standard court form, sometimes a written answer,

vand: findings'.and judgment. For example, .the o e,
‘ Flathead Tribal court. (1n 1972) had its’ proceed- : S
.. ings in a ‘boynd minute book with each action. . o
: descrlbeduln a short paragraph Other tribes - e

> have tape recorded sessions or more complete
.. record keeping procedures. The proposed Model
Code . contalns warrant, summons, subpcoena and
Judgment forms but has no requlrement for u i i
record keeplng. . \ N R
¥ N N

C. Due Process .

- o : Aspects of due process that ex1st in state or. federal courts,

'.0_ N . v s
andjrules of eV1dence,.may ‘not exist in trlbal court.. A defendant,

. for example, is not: entltled to a court app01nted attorney, although
_". 's, ’ " B

. he is entltled to counsel under the Indian ClVll nghts Act. Anf -ﬁ
"','other example' ;h S ) e

-

e ", the judge may play a more; dlrect role in . W
whlch he himself throughly questlons the complaln-
- ing witness and defendants and allows the jurors
- ... (if it is a jury trial) to direct ‘questions them-
¥ - « “selves. In such a scheme, tRe counsel or advocate
I " would be permltted to' question witnesses only after
. the court had completed its own.examination.
» Proceeding in t ner might well eliminate-.the. . .
< many objections |land legal arguments which so char- .
.3 "acterize trials {in American courts, but stlll ’ .. .
guarantee a faix trial."35 ST )

Generally, the'soverelgnty of an Ind1an tribe’ is not

~The Indian ClVll nghts Act of 1968

'-subjegt to guallflcatlon in 1ts trlbal court Jurlsdlctlon or pro-
cedhre except 1nsofar as: llmlted by eXpress leglslatlon of the

el

federal government._ Thls prOpOSltlon gave r1ser1n 1883 to the

.:,_’case of Ex Parte Crow Dog,36 in whlch the u. S'-Supreme Court
held» hat federal courts had no jurlsdlctl;n;to prosecute an .
“w;. Indlan for the murder’of another Indlan commltted on . an Indlan
L reservatlon,.such Jurlsdlctlon neVer hav1ng béen withdrawn from -

.the-soverelgnty_of_the tribe. Congress s reactlon to thls case'
N » ° . . )

34Ib1d., 285,

33 ‘Fed: Reg. lefN\\16699 (1975).
36105y, s. 556 (1883f. -~ - . L
Q ) . _ 3 1 .
..‘ »-v ' [ - . -27- . .: . . .
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'~~was~immediate- w1th1n two years, it enacted a law maklng it. a
‘ °

'ofederal crlme for one Indlan to murder another on an Indian re-
" ‘ ’ »

vservat;on and maklng federal crlmes‘of six other offenses on-
',].a_reservations.37 .Later, more crimes were added}38 The Major

Crimes Act represented the only. exerc1se of federal pienary power

s

*, upon tribal c1v1l or cr1m1nal.3urlsd1ctlon for- many years..

I‘ﬁd:~ 'In contrast, the Blll of Rights, which protects 1nd1v1—‘

duals from oppressive, actlons by the federal governmEnt, never

>
‘.

has been 1ntenpreted as»appllcable to the actlons of- Ind1an tr1ba1}

government toward 1nd1v1dual Indlans.' The- or1g1nai\case for

- .

this” proposltlon 1s Talton v Mayes,?f9 dec1ded by the U. S.

Supreme Court in 1883 The_ questlon presented 1n thls case was

T [ -

wh?ther the 1nvok1ng of a five member grand jury of the Cherokee

Natlon Court to hgnd down a cr1m1na1 1nd1ctment represented a

M 4

v1olat10n of the Fifth Amendment of the Blll of nghts wh1ch

_requires a grand jurymof~51x members.- The Supreme Court\held:_
. . . as the powers of the local - self-goverﬁment .. a
enjoyed by the Cherokee natidn’ existed prior to . .
the Constitution of the United-States, they are C o :
not. operated upon by. the Fifth Amendment, which °~ . | - =
. o . 'had for its‘sole object to control the . '
o - '1powers‘conferred by the C?BStltuthn on the e
2Natlonal government . ) e :
[ . N
U S. Constitutlonal amendments which follo d. the Bill\of
R:Lghts, most: notably the Fourteenth, ‘also do not agy to the .

RS

- actlons ‘of Indian trlbes toward 1nd1v1dual members. These amend-

v

ments are d1rected solely toward the protectlon of :|.nd1v:|.duals"'j

- ' from oppres51ve actlon of the states.4k Thus, Indlan tribal’
T B . v

procedure,.whether judlc&al, executlye, or legislative, 1s not - .

i hct of March 3, ‘1885, 23 Stat. 362, 385,18 U.S5.C: 548. . The
"~ ' others: rape, manslaughter, assault with intent to kill, arson, bur-

glary, and 1arccny. . v

. a
K4

. 3Bt of March 4, 1909, Sec. 328, 35 Stat.'lOSS, 1151 (robbery
‘Act of June 28, 1932, 47, stat. 336, 337 (incest). ' N

T ’_P 39763 U. S. 376 (1883).. - S »

40163 u. s..at 384

3 - 41lppe notable exceptlon to this is the 13th amendment, which
“includes an absolute prohibition, aga1nst slavery and does apply to -
tribes. 'In re Sah Ouah, 31 F. 327, (D. C. -Aléska 1886). . .
l . . N R . -28,’." o 3 () i
Q ' . . IR n ’ . A

L B o . ) o .>d.'(
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suo;ect\to due process or equal protectlon, ‘to. freedom of speech,i

RN

“,press or rellglon or to any of the other~c1v1l llberty protectaons L

1nsofar as these llbertles are part of the Constltutlon 42 b

~
.~

It is thlS fact whlch gave rise. 1n 1968 to the Indlan Civil
.nghts Act. By th1s leglslatlon,'the federal ggvernment 1nvo§ed -
its plenary power to require lndlan tribés to adhere to_certarn*'
federally-imposed civil'libertarian standagdsuin.governing ﬂheir;j -
i:nembersi standards which are similar to those of'the'Bill of’Rights.
‘For example, freedom of speech and press} the free exercise of re-

llglon, and the right to assemble peaceably and petltlon for -a re-

L]
1

‘dress of grlevances are protected 43 a person is, entltled in a

o -

trlbal crlmlnal proceedlng to the ass1stance of counsel at hls own
‘J__ * '
exgense, to a speedy ‘and publlc trlal, to have COmpulsory process,

. —for~ obtalnlng w1tnesses in' his favor, to be confronted w1th the

‘- i

: w1tnesses agalnst hwm, to be 1nformed of the nature and’ cause of
. o 4 I .
44 an Indlan court may not.require- excessive ball,
3 . > -8
1nfllct cruel or. unusual punlshment‘ nor. lmpose "for any one offénse

the accusatlon,

a;penalty or punlshment greater than lmprlsonment for six months T

of. a $500 flne or both; 45 a person’ w1th1n the” trlbe s jurlsdlctlon

i 1s entltled -to equal protectlon and due process of law,46 and a G
person accused of an offense punlshable by 1mprlsonment 1s entltled,

upon request to .a trial by a jury of not less than 51x person.47

o’

:} : These examples 1nd1cated that the Indian ClVll nghts Act closely

gﬂh. follows the wordlng of the protectlons in the Blll of nghts, and
9 [ -
. Constltutlonal Amendments., However, as 1nd1cated by the underllnlng,;
C I : S G L. , . e -
— .2 . . . ,
R Tribes themselves, of course, could 1ncorporate such pro-“
v1510ns in their cons tltutlons and.some did, at least partlally.

- 43

Sec. 202(1). . . _ oy

3

“isec. 202(6). ) S o

202(7).

.q . . ) . ‘o

&

D
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ramatlc exerglse of federal plenary power upon the manner “in’ whlch
9
49 . f : o

v B o baa® mvsmn

—— ~

trlbes are permltted to govern on reservatlons.

It takes decades for a major p1ece of leg1slat10n such as
St i A
hthls to be fully 1nterpreted through court cases brought pursuant
. : PR
‘utO 1t.v Just such a process 15‘t$k1ng placc at the moment, w1th
s :
3,cases be1ng broughtmgﬁs dec1ded ' TWO p01nts are becom1ng clear-
. 3 . ]
1) Apparently, the Act does not require )
~ that terms such as due process or equal S
‘... protection’ sigrify -the exact same thing _ %
- «as they do- under the Constltutlon. In -~ s
pther words, the Act’ does' not 51mply 1n— o .
N , ‘corporate the‘'Bill of nghts or U. 8. ~ T '
“~ ", . Constitutional Amendments ,as interpreted . -
R i ”. in case law. Rather, tbe mandate of the
B0 . Act 'is for-Indian courtsito develop' con- %Q:
s ' ‘‘cepts such-as ‘dde prbcess or egual pro-: N
. tection as applicable totheir unique - o
: . ‘status--an "Indian due'proceSs." "Exdctly :
L “* what this meafis in practlce”remalns to .be
oo - . seen,- some federal courts require closer R .
adherence’ to federal-state standards of O AT SR
.+ .due process than others.' = R " I Lo
2) The Act does not’ requlre that three ' .
‘branches of government (legislative, !
. executive ‘and judlclal)rbe established : S s
o, 2" by Indian tribes.. ' i o R Lo ‘

i

iy Legal Resources for Reservatlon Communltles g : ' ’ L

. Ten yedT¥s ago, legal r sources fdr reservatlon communltles

S

were severely llmlted Wherea a ‘tribe mlgﬁt have a General Counsel
PO

expenses, had llttle chapce of obta1n1ng pnoﬁessional asslstance.i j;

s
- .Further, there were feW'natlonal legal organlzatlons -dévoted to ‘the

T
protectlon of Indlan r1ghts,50fno Indian law report to complle

~\current Judlclal and admln*stratlve cases, no up-to-date Indlan

law llbrary reddily accessible to~the publlc, ﬁew Native Amerlcans

o

I
tra%neddas lawyers, and no: natlonal tr1bal judges assoclatlon.

.t R a- .
. " o N ' -
: o ) ) w : , Y .
. . R ¥

487¢ should be noted that no grand gpry of six ‘or more is re-
‘quired for 'the issuance of 1nd1ctments by the. Indian Civil Rights Act.
.« Thus Talton.v. Mayes Stlll stands as. the law appllcable to ‘that partl-

cular sltuatlon. ’ ; P PR
‘ . . . Y- :
A e 49The Act was opposéd Zor this reason by many tribes.

. 50The most notable exc
of Indlan Affalrs.

.. o
i

ptlon to this’ "was the Amerlcan Assoclatlon

. f 37 :
et .- - 3 o ‘ —30— KY . ~1. i
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All of thls has s1nce changed By 1973, the Offlce of.

yd

T

‘_Q._ Economlc Opportunlty s Ind1an Legal Serv1ces Program had acqulred
E oo ~ t
Sn ahnual budget of l 8 mllllon dollars . In 1971 the Natlve
e Amerlcan R1ghts Fund was estab11shed,,a Ford Foundatlon progect -

L . =

r.

i, BOU def, Colorado, employlng attorneys to act as a central legal

. resour ( for commun1t1es°and legal serv1ces organlzatlons, and to
‘5'1< br1ng ﬁest cases 51 In 1972 the Natlonal Indian Law’ Ilbrfry was
also establlshed’at Boulder through a $1I9 000 Carnegle Foundatlon » f

© .,.-'“
grant, 1t 1s the‘f1rst pub11c access lnbrary to catalogue all ava11--“ﬁ

able Ind1anwlegal mater1a1§ on”an on—g01ng ba51s ' In 1974, 144
: A 4 . .

tIndian.etudents were in law school; and there were approx1mate1y N

a

180 Indlah attorneys in the country, 40 of whom had graduated the

o prev1ous year.' bf these 180, between 150 and 160 had passed a
5 - .
* _ state bar examlnatlon 52. In 1969, the Natlonal Amerlcaanndlan

-~ @

Ces ,Court Judges Assoclatlon was 1ncorporated and in l9€0 the ASsocl-

[

. atlon undertook the- establlshment of a tra1n1ng program for all

[
o &

" Indian court Judges who, cared to parthlpate 53 In 1974 the

. oA

3_~,Ind1an Law Reporter was*establlshed——a monthTY’pubircatlon of the-

Amerlcan Ind1an Lawyer s Tra1n1ng Program, and the f1rst Ind1an
' 54

'

“law reporter, it is cross- reﬁerenced tbnthe Natlonal Ind1an

., ~a

N ) Law L1brary. In 1974, Congress f1nally appFoprlated money pur—'
' suant to the Ind1an C1v1l R1ghts Act of 1968 to publlsh a comp1—

latlon of a11 Soliciter's Oplnlons, publlshed and ; unpubllshed g .

N

e from 1917 on,‘as well -as an up—to date verslon of all statutes,

1 ‘g\ - . T e 1 ‘/. -t ‘ o ‘ o - % °-.-
,C R ~f 51Incorporated July 1971 #n October 1971, FordvFoundatlon
-made its largest slngle grant for Indians to NARF: .1.2° mlllron over

- three-year perlod - _ v

: 52Test1mony of Commlssloner Thompsdn, April 4, 1974, HR 16027
Senate Agproprlathns Subcommlttee, ‘93rd."Congress, 2d Sess.,.p 1327.

.. .\
o

,.

= T 53Funded by Law Enforccmeht As51stance -‘Agency and the Bureau ,'
‘of IndlanJAffalrs. Cf 40 F.R. 36703 . Vo o
, 54Funds for development of the'Reporter came from two prfvate

foundatlons-a the Donner Foundatlon and Akbar Fund
A R . . : . R i
.. . \ . . N . 4

. ' . ) - : "31" . .
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. [}
A executlve orders ahd proclamatlons from June 1938 through 1970 55

" The rap;dlty w1th whlch the freld of Ind;an law has receptly been
» advanc1ng--from relat1ve obscurlty prev1ously--1s attrlbutable 1n -:,
terms of feaeral leglslatlon to two acts: The Economlc Opportunlty !

Act of l964 and the Indlan Crvrl nghts Act of l968 The Economlc Tj

_ Opportunlty Act! ereated federally funded/legal serv1ces organlzatlons,’

and placed them on or near Indian Reservatlons. As a result, 1nd&-v T
: " u

gent Indlanl on reservatlons large and‘small were for the flrst t1me

proVided w1th legal asslstance. The results were dramatlc- - many

.
s — }___._

E i of ﬁhe key recent cases dlscussed in th1s report were brought by

-

L.

legal services organlzatlons, back—up legal resources,‘such as NARF,

©  .were a direct outgrowth of a need percelved by Iegal serv1ces

N 3

N attorneys, legal serV1ces organlzatlons 1ncluded fund1ng for trlbal

lay advocates in trlbal court, and the contlnulng 1nteract10n

of these advocates with t 1bal courts,; both as adecates and legal ' ;i

we <

consultantsf 1mproved court procedure. These organlzatlons some-
times proved qulte powerful. *the largest of them, DNA, operatlng

1n the Navajo Reservatlon had 17 attorneys and 28 Navajo lay ad-

.

vocates in 1970 has s1nce added two,more offices, and is . funded

/ . ’

at well over a million dollars annually.56 ) o - Q:L o
Lo ' In 1968, the Indlan C1v1l nghts Act was passed, and 1n o

its wake, numerous Court cases‘have arlsen, constahtly testlng the
: Q
‘ meanang of the Act and'reshaplng trlbad court procedure.; The Act

has also served to focus greater attentlon upon Indlan law 1tself
a . ' K}

and ‘thus channel more money into Indlan legal 1nst1tut10ns.;;g~

A :

Unfortunately, Congress neglected to make approprlathns pursuant ;?éll
- . .
- to the Act to tribal courts so that they mlght 1nst1tute the new v

R . [\ ~ Lo
v o S S H:1-~ RN -
_ © 935, 969, Act of April 12, 1974; 88 Stat. :84; Pub. L. - .V -
" #93-265. @ o o e ey e A '

C e » $6Cf Indian Legal Serv1ces Programs- 'The Key,td-Red~Power:

', 12 ariz. I7 Rev! 594, 611-623 (1970).
. . : e . 39‘
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" ws, - Procedures, a legislative oversight whose'repercussioens ake still’ Vv
a . ' ' . . - ) H N . o, -\ .
e v . . ~ ot Y R - . ’ : .t B
© . -+ being felt.. : =,
T T t . v S
~-% e All'of the factors dlscuSSed above are 1mportant to keep '
. R o . .
i B R
- ‘in mlnd in asse551ng child welfare serv1ce dellvery on Indlan’
= . : .
reservatlons. They presage an eventual upheaval in the land-“ . !
\ » . A
]
scape of trlbal court procedure and w1ll undoubtably serve to ’
* 7{ »
-~ o N
_ make that procedure nore sophlstlcated in, a legalusense and less f';
> 5 .
sub1ect to dlsrega{d by state Judlclal, admlnlstratlve or. legls~
latlve agenc1es. P T .
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P . U . . PRI
L III. THE CURRENT STRUCTURE OF
o : CHILD WELFARE PROGRAMS; L

s . - .
v\ . : -~ .c*"n

o Thus far we have discussed the. hlstory and background of ’

“the law[generally appllcable to Indians, and the development and
npresent[status of internal Inddan law. Before explorlng'the spec1-

'flc legal/Jurlsdlctlonal problems- 1nvolved in the. dellvery of cer-

- s ¢

ftaln chlld welfare programs to Indlans, it is flrst negessary to

”examlne 1n sbme detall the general statutory authority, admlnl-

R N

‘stratlve regulatlons, case law, and .related.political considerations’

v for these programs. - U ) , : Cor

Administrative Structure'of SRS. The major federal involve--

Jment in the Chlld welfare area 1s through programs of the Social

-

and Rehabllltatlon Serv1ce (SRS) of the United States Department

eof Health Educatlon and Welfare (HEw) The baSlc statutory au-;

thorrty‘for these,programs is the stlalusecurity.Actg

. } .The’speciflCQStatutory authority.for the SRS child welfare

programs is'principally litle IV of the Social Security act, and

~ Title IV is subdlvided into parts A through D.l The fitle Iv-A
programs provide ald to families with dependent'children (AFDC).

This aid,consists both of finanoial assistance' to these families
(lhcluding to.foster parents) and social servioes.‘ Generally,
AFbC.ls available only to low-income people who can establish that

‘ their-ihcome and resources are insufficient to meet their finan-.
clal needs. In contrast, Title IV-B programs proyide child uel-
fare services-to persons regardless of their income and resources,

alti:ough low-income persons are to be given priority for these

’

" services. .Title Iv-C establishes the_authority'for work- incen-
. Five programs (WIN)'for AFDC recipients,.and is therefore tied
"into the fitle IV-A program. }Rfse”programs enc0mpass the.spe—
oifip types of child—welfare assiitance and services'oovered in

‘this study.

) : lTitle iV—D is not directly relevant to this study.
‘ . - T34
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It should bé, noted here that on October 1, 1975, a new

£y

. \e;eral statute, Tltle{XX of the Soc1al Securlty Act,~w1ll replace

the’ Tltle IV—A services but not dlrect financial a551stance pro-
grams-for rec1p1ents of AFDC. It does not appear that- Tltle IV—

will be'materially affected. - Th*s new Title xx program, and the L
’ . {

changes that will result 1n exlstlng SRS chlld-welfare services, | !
w1ll be dlscussed at greater*length 1n Sectlon V, below. 5

Underlylng all of the SRS child welfare programs is the con-

-

. - cept known as "cooperative federallsm." In essence, this means,~
' that .the funding and administration of these-programs are respec-
" tively handled on a cooperative basis by the two major type§_6f_

-gbvernmental entities in the American federal system, the federal

.

government and the various state governments.2 For each major pro-

3

gram, the federal gqvernment prov1des flnanc1a1 assistance to those

states that agree to participate by submlttlng‘state plans which
conform to federal statutory requirements. . L .

The amount of federal financial assistance--also called

the federal matching grant--varies frbm program to program: In
‘the child-welfare area, the federal financial assistance for‘'ser-

vices, other than those directly related to the AFDC/WIN program,

»

. k4 . ! . .
are subject to a federal limit on expenditures, and the maximum
federal grant to each participating state is a proportion of this

limit based in part on the population_of-that state.> "Within

4

"these maximum aggfegate federal grant limits, certain state pro-
grams will be reimbursed on the basis of the total expenditures by

tne state-.4 Services under‘the AFDC/WIN (Aid for ‘Families with

E

Dependent Chiidren/Work Incentive) program,5 and aesistanee,payments

~

T 2_In someaséates, county govermments are irivolved in the
day-to-day administration of these programs as part of a state-wide
system. This fact, the result of state governimental decision, does
npot affect the basic cooperative federalism arrangement between the
federal .and staie levels of government.

M

. 342 u.s.C. §§ 621 (calculatlon also involves the per caplta
income of the state), 1320b(b), 2002(a) (2) (B). :
. \4‘ )
42 U.5.C. §§ 603(a) (3), 2000(a)(1).
42 U.§.C. § 631(c)(2). A2 | ‘ :
Q o ’ ‘ ; . '
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"_under'the AFDC'program,6 recelve federal flnanc1al a551stance

a

based on the number of " rec1p1ents of these programs.
| 'The ;mount of federal asslstance avallable to the states
k?f-garles con81derably from program to pxogram. Under the: Tltle IV-B
ﬂfjichlld Welfare Serv1ces program, in whlch ellglblllty for a cate—
l"u~gor1cal aid program such as AFDC 1s not a factor, the federal 11m1t
¥~%.on expendltures for the fiscal year. endlng June 30 1976, is $246
.‘mlllrpn.] The federal grant limit for Title Iv-a (AFDC) and other
serv1ce:€15 $Z‘5 b:Lll:Lon.8 Therefore a con51derably larger amount
of federal financial asslstance is avallable for the state for :
'soc1al serv1ces for AFDC (Title IV-A) rec1p1ents than under the

Title IV—B program.9‘ | ."}'s;

One 1mportant aspect of these programs is that those states

which elect to part1c1pate in them by submlttlng state plans must

Y 5

comply with federal pProgram requlrements established by statute

h as King v. Sm:Lth,lo u

and regulatlons. "In numerous cases,

&

an

. . i
Townsend V. Swank 11 and Carleson v. lard,~ the courts have

held that a state may not exclude from AFDC benefit® a class of

a

potential rec1p1ents who are eligibleé under federal AFD standards.

a

~

" %42 u.s.c. s 603(a) (1).

742 u.s.C. s 620.

%42 v.s.c. 's§ 1320b(b), 2002(a) (2) (a). ]

. I} -
9The actual difference is greater than these statistics
indicate. ‘For the fiscal year ending June 1975, only '$50
million ‘(not $246 million} was .appropriated tle IV-B child-
welfare services. 1974 u. S. Code Cong ‘& Admin. News 6596. The
federal share of Title IV 4PDC services for the same fiscal
Year was $1,336 billion. “J~/6 DHEW Budget, at 435, (The full
$2.5 blillon was not spent ;.artly because many states did not
use the full amount of fedexLL funds to which they were entitled. ) -
Thus thp ratlo of federal assistance.for Title IV-A services to
federal assistance for Title 'V-b services is approxlmately 27:1.

v 19392 y. 5. 309 (1968). .  ° \ ' .
v 1404 u. 52282 (1971).

. r
2406 v. 5. 598 (1972). 43
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f“Such unauthorlzed state excluslon v1olates the Soclal Securlty Act

-~

‘o-\

and ‘is xnvalld under the- Federal Supremacy ClauSe of the Unlted

cas

'States Constltutron. ‘'However, the states do have" conslderable

latitude in‘establishing financial eligibility standards for their

. programs. '

‘

* Two 1mportant aspects of these progra;szare the federal
)

51ngle state agency" and "statew1deness" requlrements.v "For Title

IV-A AFDC assistance and serv1ces programs (1nclud1ng AFDC/WIN

“

¢ . ot :
day care),'thereais the following statutory'requirement:

‘

(a) A state plan for aid and serv1ces .to ‘needy

‘families with children must-- ,
(3) either provide for the establlshment ”
or designation of a slngle State agency to

o administer the plan, or provide for the es-

tablis nt or designation of a single state

‘agency t pervise the ‘administration of

~ the plan. ‘ :

.

The regulations,14 impiementing this statutory ﬂrovisron.do not

.

elaborate on this requirement, except insofar as concerns the rela-

. tionship of the Title IV-A single state agency to othier public and’

private'agencies. These ‘regulations are discus

in thls sectihﬁ-deallng with the contracts by this state _agency

with other organlzatlons to provide seérvices.

TAe?single state agency requirement for the Title IV 'Child -~
4 .

Welfare Serv1ces program prov1des

(a) From the sums appropflated therefor and the allot-
ment available under this part, the Secretary shall from
‘time to time pay to each State--
(1) that has a-plan for child-welfare serv1ces

wnich has been developed as provided in this part
and which -- : ‘ _

‘(A) provides that (i) t?e State agency
desifnated pursuant to (42 U.S.C.’§ 602(a) (3)]
to administer or supervise the administration of
the plan of the State approved under part A of this "3

. ‘title [IV] will administer or supervise the admini-" 15

stration of such plan for child-welfare, services . . . .

13get forth in 42 U.S.C. § 602(a) (3).

1445 c.F.R. § 205.100 (1974). - -

15 " . ' . v

.“Contained in 42 U.S.C. § 622(a) (1) (A). . _ .
-37- .
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. : 45.C.F.R. § 205. 120 (1974) o~

gency reculrement.
. 3

T he-"sté%ew1deness“ requlrement for Tltle IV-A prov1desg
vi(a)* A state plan for aid’ and serv1ces to needy ’ .u-h-zf“ o
familie$ with children must~- " v ! :
o (1) provide that it shall, be in effect in 7

. +all politigal- subdivisions of the State, and,_if .
- .admlnlstered by them,‘be mandatory upon them- 7 )

t L J

R

‘-ﬁed}that the: statew1de operatlon of
‘xﬂ«

%f'fthe state plan shall be accompllshed through a "system of 1ocal

iThe regulatlons further?

&
]

”ﬂ:offlces}" all of whlch shall be cont1nuously 1nformed of state..

p011c1es,'standards; procedures and 1nstructlons, w1th monltor—'
\‘»1ng of local operatlons by regularly a551gned state staff.“18 -The
‘ .
apparent purpose of ‘these regulatlons 1s that each state's Tltle

.

i~

JIV-A program be admlnlstered unlformly, so that the same level of

:a551stance and serv1c$s is avallable throughout the state. :
’ " In contrast, the Title Iv-B "statew1deness" requlrement per;.
mits each state to “have internal geographlc varlatlons in the pro--
vision of serv1cesf The speglfxc-statutory,language19 authorlzes‘

’

'the.Secretary of Health, Education and Welfare tobgive finandiz

assistance to each state ‘

- (2) that makes a satisfactory showing that the state o
is extending the provision of child~welfare services y i
in the State, with priority being givén to communities )

“with the .greatest need for such services after giving
consideration to their relative financial need, and’ with
a view to making available by July 1, 1975, in all polit- .
ical subdivisions of the State, for all children in need = . * i
thereof, child-welfare services provided by the Staff . . . y

-
. Y

-

1645VC.F,R. § 220.49(a) (ii) {a,b) .

.

42 U.S.C. § 602(a) (1). : R TR .

1

45

- 192 u.s.c. 5 622(a)(2). . . | S
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"~of the State publlc welfare agency or of the local

aQEncy participating in the. administration of the: - e_b
_;pIan in the polltlcal subdivision. : \\\~_;,/:

y oy

;There are two 51gnﬂf1cant ways in whlch thls dlffers from. the

k7-:T1tle Iv-k statewldeness requlrement. Flrst untll Julyal l975
'.-'&.; ¥
the partlblpatlng states are not really requlred to have the1r

3

_ch;ld-welfare program w1th statew1de scope,- merely to satisfac-

-

'torlly show that they are extendlng these programs in this direc~

T e

.thn. ThlS is supposed to evolve into a statew1de system in each” .

: of these states, no later than July 1, 1975. If the statutory
language ("w1th a view to maklng avallable .-: . in all polltlcal

sublel%hons of the State") is not clear enough, the regulatlons20

flatly state that each part1c1pat1ng state'w1ll make chlld-welfareu_”
R serv1ees avallable in-all polltlcal subd1v1slons by July 1, l975,

for all chlldren in meed of them." 'Second, a state may glve prlorlty

‘\x‘
i~

to communltles w1th the greatest need for these serv1ces "a£ter

g1v1ng con51deratlon to their relatlve flnanc1al need." Accord-

“ing to 45 C.F.R. § 220.40(b) (1), "there will be a reasonable ‘and ¢

objectlve method for assessing this need"” for, chlld-welfare serv1ces.,
* There is auothér "statewideness" equ rement ;or the‘ﬁEDC/WIN
program, contalned 1n Tatlé IV-C of the Soc1ial Securlﬁy Act. The

,statute provides:
Al ' . .-

- The Secretary of. Labor . . . shall in -accord- .

. -ance' with the prov151ons of this pare, establish”work
.incéntive programs' . . . in each State'and in each
political subdivision of a‘State in which he determines

.there is a significant number of individuals 'who have -
attained age 16 and are receiving aid to families with
dependent children. In other political subdivisions, he
shall use his best efforts to prov;de such programs ° :
either within such subdivisions or" through the provision - !
of transportation for such persons to polltlcal sub- g
divisions of the State in which such programs dre establlshed.

N
v

. Here’ there is a fede ally-determlned allocatlon of'resources, in’
oL L : ’ : . P
/ which some communities might not have any involvement with the AFDC/WII
\ program because of an insufficient number. of AFDC recipients over

-

\ C— ; . H . ' ~ . . ) ) v

ﬂ\ _'2045 C.F.R. § 220.40(a) (1974).. a ~
vt *lazusec. se32(0). 1 4 e
-39- y |
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The questlon of federal enforcement powers frequently arises;

1]

- How does HEW enforce that plan so that States do not either through‘

state regulatlon or admlnlstratlvely, v1olate the federal prov151ons. C

The flrst power the Secretary of HEW has w1th reference to Tltle
V-A programs 1s to 51mply refuse . to approve any plan whlch does RS
not fulflll the condltlons of 42 U.S. C § 602(a) = Thls section

1ncludes the requlrement that a state plan must "prov1de that it

shall be in effect in all polltlcal subd1v151ons of the State S .;“22‘?

3
«

‘f\';__ The -second power the Secretary has is one of rev1ew of

compliance with a-. state plan he has already approved. He does -
this by holdlng what is termed a- "compllance hearlng.d If, "after )

¢ -

'reasonable notlce and opportunlty for hearing to the state agency”

. -~

admlnlsterlng or superv151ng the admlnlstratlon of such~plan " e

the Secretary then -finds that "in the admlnlstratlon of the plan N i

. [P
‘. .

there is a fallure to: comply substantlally w1th any prov1slon re-

qulred by sectlon 402(a)"23 he may take. correctlve actlon.24v .

°

Thls corrective actlon 1ncludes notlflcatlon to the state
agency that further payments ‘will not be made to'the state,qor 1n
the Secretary s dlscretlon, that payments w111 be limited to cate-f

gories under part or:parts of the state plan not affected by such . { \\:~‘

failure until the state cdomplies. 1In other words, if the Secretary

were to find, for example, that the state was refu51ng AFDC foster

care payments ‘to ellglble lndlviduals, he could, at his optlon,- NP

discontinue Tltle Iv-a foster care payments to the state or dlscontlnue o

. —~ 33

42 U.S.C. §.602(a) (1).
"234'2 U.S.C. § 602(a). o L
24 | Ceq A \
42 U.5.C. § 604(a), 604(a)(2). )
RS . - -40- " " " .
o 4T R -
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- all paymghts whatsoever,under Title IV-A to the state,'.25 . Lg& i
36 .

i-—/ ‘Title IV-B is covered by the conformlty hearing prov151ons

- . -

hbut “only 1nsofar as._such Chlld welfare services apply to AFDC ‘fami-

“lles-; Thus, theoretlcally, the fallure to prov1de chlld welfare. .

serv1ces to AFDCjchlldren could result 1n the cut off of funds . -

of. all Tltle IvV-A: a551stance to a state. However, Tltle IV- s

sérvices to non -AFDC famllles are not subject to conformlty hear-

1ngs, although--of course--the Secretary has the optlon of not -
--_approv1na a proposed state plan which. does not meet the TltleSIV-

n_requlrements. Slnce Tltle IV-B does not, as of the moment, have
st s i)
prov151ons for equal dlstrlbutlon of services throughout the pollt-

“

1cal subd1v1510ns of a, state, the matter of a state s fallure to

prov1de equal services on a statewide basis is less likely to trig-
Iger formal conformlty hearlngs.
a . ! : . ‘ : ’ ' . ‘ 3.
_.Once HEW has decided, after hearing, to discontinue a state's_

funds under part or'all of-.Title. 1v-a,%’ the state may filg*awpe-

tltlon for a review of the decision in the apprqprlate federal

court of appeals. The statyée states, in relevant;part.

? <

* - (3) Any state which is dlssatlsfled with . . .
a final determination of the Secretary under
section . . . 604 . . . of this title may,
within 60 days after it has been notified of
such determination, File with the United States
court of appeals for the c1rcu1t in whlch such -

N

-~

L2

r

. %SIn addition to 'the "big gun" of ‘these provisions, a few
"small guns" exist.. For example, federal aid to a state under
.the WIN program may irf* some instances be reduced a percentage point.
(42 u.s.c. § 603(c)) Failure to inform all-AFDC families of child
health screening. services will result in a{one percentum reduction
- (42 u.s.c. § 603(g)). Failure .to.provide. famlly planning services
_ to AFDC families will result 1n a one percentum reduction t the
state. (42 U.S.C. § 603(f)). Lastly, failure to prov1de a "single
organizational unit" within the state’ agency, and local agency ad-
- ministering the state plan, to furnish child welfare services or
-~ family planning services will result in a one percentum reduction.
(42 v.S.C. §§ 603 (£f) () and 602(a)(15)(R\ . .

2645 Ws.c. § 604(a)(2); 42 U.S.C. § 602(a) which :Lﬁcorporates
42 U.S. C § 25, Child Welfare .Services, at § 602(a) (14).
2745 c.F.R. 201.6. . 48 .. ' ' .
-41-
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"15 located a petatlon for revxew of such‘
determlnatlon, : / dr s

AN T

#(5) . The court shall/ have 3ur1sd1ctlo§3:o " £1rm
"the: actlon.of the Secretary, or to set it as1de, 1n‘
h»jwhole or'in: part o /e .28

o \ \ ) B LY
. . » - . .

:J;In practlce, HEW/has seldom formally challenged the com-"
Y

PR

pllance of a state welfare plan w1th the terms g% the Soc1al Securl—i

‘ty Act.v; Thls chara/terlstlc of HEW's ‘actions has been attr1buted
" r 30,

a . (3

to varlous factorsf a stated preference for negot1atlon, fear o

T

bcf the damaglng economlc consequences to rec1p1ents pf the. cuttlng—?'
Aoff of funds,3l and .fear of the polltlcal consequences.3?“ Regard-

s

' /:
:less of the reason, certa1n factors lie beneath the,statutory

S

mﬁfScheme wh1cn undoubtedly do 1nfluence the enforcement oE the Act. :

ﬂ-The most” ObVlOuS is the practlcal difficulty w1th the theory that
) / ( . R
‘1the states are free to take or leave the Title IV programs as they

. see flt. In polnt of fact,'“Alabama,ftogether w1th every other

/ s

'state, Puerto R1co,.the V1rg1n Islands,'the D1str1ct of Columbla,” Zy E
/ C e . . % Co
l/// . 2842 U.S'.C.. § 1316(a) . . i . 4" . \a . % - ‘,‘
:,/ 29 e - ' . . . -
/ See, Note, Federal Jud1c1al Rev1ew‘of State Welfare 3

Practlces, 67 Col:. L. Rev. 84, 91 (1967): Note, Welfare's “Condition .
/ X," Yale L. J. 1220 (l967) \n. 7: Dandr1dge v. Williams, 397 U. S.
/ 505, 509 51970)

-

Orhe Geperal Counsel to HEW in 1969 stated: -

‘To date this.department has initiated conformity .

- ; hearings in connection with the state plans of s

. 'Nevada and Connecticut. .In vidw of the fact that

the imposition of sanctions against stqtes wh1ch

rare found to be out of conformity are mandatory,

. we> -exert every effort to bring a state into con- .-

" formity ‘'without the nece§s1ty of a formal hearing..
(Cited in Rosado v. ;yman, 397 U. S 427, 431 (1970)).

3lBryant v. Carleson, 444 F.2d 353, 360 (9th Cir. 1971). .
- : < v °
) .32 One commentator suggests that HEW has acted pollt;cally.
w _ . . Thus, HEW did not 1nva11date Louisiana's "unsuitable home"’
"plan outright, but instead dissued‘a prospective ruling because,
- President Eisenhower did not want -to hurt Republican chances in
the ‘1960 election. The Mlchigan plan was struck down bacause Pres-
" ident Kennedy did not mind giving George Romney” a hard t1mec" Steiner,
Social:Insecurity, 100, 101-107 (1966): ° Note, Welfare's "Condltlon
X, 76 Yale L. J. 1220, 1223 n. 7 (1967) e

' h—dz- f T | - T
P I . ‘ ) . ) { .
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partlclpates ln the Federal Government s Aid to Famllles Wlth

Dependgnt Chlldren (AFDC) pProgram, . . "33 The program has ‘be-.

-come so much a- part and parcel of every State s social welfare_.
pollcy, that strlct enforcement of the prov1slons by the federal
government would clearly expose the practlcal weaknesses of the

“-"take-lt .or leave 1t" ratlonale.- Further, the "blg gun" of cuttlng

off federal asslstance to all rec1p1ents of a certaln class in a

‘r

state as a way “of galnlng compllance clearly has certaln drawbacks.

&

Congrqss itself, in ,the leg1slat1ve hlstory’precedlng passage. of-

Tltle XX flnally acknowledged the d1ff1cult1es of gaining state
compllance under the present system and determlned to concentrate

o ugon procedural compllance ‘based upon c1tlzen participation rather

o i &
than.substantlve compl:u.ance..3'4 ' . O : : )

>

-

6. ., As 1t affects Indians, HEW has on a few occasions challenged
the compllance of a state welfare plan with the terms of the Social’
Securlty Act. In’ 1954 HEW's predecessor, the Federal Securlty

Admlnlstratlon 'refused to approve an Arlzona State plan wh1ch
3
J ,‘”&Egrlmlnated agalnst Ind:Lans.35 More recently in 1971 a conformity

- hear1ng was held an fosr of Arizona's public ass1stance plans

(oaa;’ AFDC and- CWS; "AB and APTD) 1nawh1ch Arizona was found out of

36

compliance. A number of Arlzona s failures impinged particularly

~uponlIndian recipients.3? It was recently noted by HEW Region IX

_(as the result of 1nformatlon submltted by Arlzona in the Navajo
Social Services Progect 1115 proposal) that Arlzona has been con-

51stently follow1n% apbllcy over the years of not supplylng AFDC

child ﬁﬁ}fare serv1ces to Indlan reservations., . 7-
" u
) '33K1ng v. Smith, 392 U. S. 309, 311 (1968). s

_34See;1974 U. S.~Code Cong: & Admin. News 9l93q 9198.

. 3Sarizona w. Hobby, 221 F.2d 498 (D. C. Cir. '1954).

38ariz. ‘Dep’t. of Pub. Welfare'v. Dep't of HEW (449.F.2d *
456 (9th Cir. 1971). o , T R
37Fa:Llure to establish state level advisory committees for -AFDC

and CWS.under 45 C.F.R. §§ 220 et se eq.; failure to provide- assistance
fully to AFDC families of children and relatives. DNA Inc.”, the T
Navajo OEO -legal services program, was a participant in the hearings.

43—
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S ot a
LTb'demonstrate'th difficulties with nforcement processes,

%4

: we - note that at no time gurinthhe controversy which erupted in

'the State of North Dako%a conterning the state's refusal . to extend

°

Title IV-A child welfare services to Indian res atidns did HEW‘ I
o ' . v N
R formally commence a conformity hearing, nor formally give ﬂotice~

o v& A.w‘ )
~.wthat the’ state plan would not be approved Instead,'a series of P

..

attqmpts to induce compliance by the state were made, Wlth the most

ApOinted effor& that of. requir;ng the st&te to. pay AFDC foster care
o
‘costs without federal matching to foster care homes on Ind\an

. ¢
iy 2 B w

f_zreservatigns which the state would neither license nor. approve.' . g

N d o
0 There are added complications Wlth 'HEW- compliance proceedingso

.tonﬁlndian reservations. In addition to the great difficulties of ° R

ROS

'employing the big gun of the cut-off of state funds, the unigue, :
‘legal‘problems involved in delivering aSSistance and serVice to

-

recipients governed by the -additional la¥er of government--the. ‘f

"Indian tribes--adds tb the problems of proceeding agaahst.aAnon—' -
’ B \ I

complyiﬁg state. The Jurisdictional and legal problems pertaining

to Indian reservatibns are not readily‘fmenable to a universal

.

. federal solution: each.state and each*Indian reservation within
- ~ _ 2

a state must Se studied separately. Additionally, internal Indian Ty
3 \ :
law is notoriously difficult to pin down in‘areas such as speCify-’ b
|3 ™~ .
5 ing those Indian tribal powers which are inherent attributes of é:::

government and therefore cannot be infringed upon by the states

\ Bl

(the Williams v._Lee "test") and in determining the effect of a\ N

\ 1

tribal court order off the reservation. . i » v-/,

- Added to this conquing situation is the position adopted

1

by the Bureau of Indian Affairs. Legally, the Social Secgﬁity @
- | .
.. Act and - Title IV-A‘assistance and serVices appear to apply to Indian

¥

%
reServations to the exclusion of the Bureau S programs.

faced with the urgently demoustrated need for services on reserva-"

tions, the Bureau has stepped forward to fill the gaps in assistance ‘25

and .services when ‘a state puts up enough resistance to its delivery

of these programs. As a result,'there is in practice a continual

s -44- e
. i - | ¢
- : 31 . * & ;I,

Elil(r \1.éA' L ~: | R | : - ]
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q

Lastly, as presently establlshed the system must rely o .
f“dupon agreements between the state and the Bureau, or:th& state and

‘ . t{ oy .
i“itrlbal government for the full dellvery bf chlld welfare a551stance

R

11tand servlces. No mandatory PrOCédure ex1sts torfacllltateéthe maklng

of such agreements. Needless _to say, 1t is as a legal prop051tlon o

o very dlfflcult wrthout the proeedural foundatlon to compel a state B

~ N . B . ":,‘
to enter 1neo such agreements. 4 T EREE K o

wos LT I : i e
"Class Actlon" Enforcement N L oo - R
a . . . . oL

" There is an addltlonal mechanlsm for ralslng the guestlon of .

A

1nadeguate dellvery of- serv1ces. )Conformlty hearings may only be

38

‘1n1tf!ted by the Secretary of HEW. Whlle th1rd parties as of

f July 29, 1970, are permltted to interveiie at these hearlngs,39

40

they may not 1ntroduce addltlonal 1ssues.- Nor may they appeal

the dec151on of the Secretary to thﬁrUnlted States court of appeals, -

41

that is a rlght reserved to the State. They may“.on.the other .-

-‘hand, obtaln rev1ew of the Secretary s declslon in dlstrlct court.42 o

’n\

However, the mo;t effectlve legal 1nstrument b far in the -
" hands of welfare rec1p1ents has proved to be "cla actlon"'sults.-f

;v1ces organizations, involve

,e-

<Such sults, usually brought by legal [}
1nd1v1dual rec1p1ents who represent a "class"‘of persons affeﬁted ‘

similarly by a federal or state statute, regulatron or. admlnlstratlve'.

’ ;‘;.
i
.

)
N

380;s.c;'§ 604(a). I ' _,57' e

. : 3945 C.F. R. §~2l§,l5. These regulations were promulgated in "
response tOPNWRO V. Finch, 429 F. 2d 725 (D. C Cir. 1970). . T

Yoo Lo
40 ' .

5, 1745 C.F.R. § gl3 l4(d) | . 0 - S

- ' 4142 Uu.Ss.C. § l316(a) Ar;zona Depdt. of . Pub ngfare V. DHEW,
°449 F 2d 456, 462 463“(1971) ! ] N
. ° ’ , 4 o
42Cf NWRO V. Flnch, 429 F.2d 725, 736 (D. C. Cir. 1970)°" ‘
(quoting Judge Lumbard's concurrlng opanlonxln Rosado v. Wyman, 414°
* F.2d.170, 181 (2d Cir. 1969), rev'd on othér grounds, 397 U. S. 397
(1979) hettlnger v. FTC, 392 F.2d_ 454, 457.(2d Cir. 1968). X "
- . 82 . . .

S

: ‘ ’
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judlclal attack -upon the

regulatlon or practlce in questfon‘ olatlve of the Equal Pro-

tectléh Clause of the Supremao§éﬁgause’gf the U..S. Constltutlon'
x .?fﬂ
;or Tltle VI of the 1954 Clvrlwk ghts Actﬂ-and thus thlS mode of

"| H “A‘ R b Ltq{

legal'attack has been a favorgte'amoﬂg hmhorlty group welfare
A \; - .

reclplents adyersely affectéd by*welfareyrules._ ' ?

\

RS

. S h i
[

There are dlStlnCt d@sadvantages to suchJa means of en-
13 ° R N

: . N o R
L Co S :
forcement- - - BEC S TN (-

o
- .

- \
" The appllcant whom the"§tate declares in- ';'
eligible will be <Y luctaqt '‘And #11- -equipped o
-to attack the- subséantlveﬂprov151ons of the .
program; desplte legal &ldy Ehe very poor :
TR -still find' priyate’ abtxons too drfflcult .and b
Ty t1me-cpnsum1ng to phrsua’ .espetially where
' C "the 'state is the‘adversary.g A lawsudt - ;f \~‘ R
L bedun becomes’ moot, When e complalnant ‘mqves ) '
J.r¢ - or gets a job,'or whe»~]he state, fearing an A
‘adverse outcome, ‘suddenky /Peverses. itself ., L
" and admits the plalnt_ﬁf to the welfare rolls.-
The court may dec1de £or the plalntlff but oy |
a technical basis,"* pertrnent ®dnly to the claim |
under dispute rather‘than to.the substantive -

issues. Years may pass before a court passes on ° ., =~
the valldlty of the, state program 43 . L
\

k)
H
b

F.Q .

N - ‘io
Desplte these very deflnlte drawbacks the class actlon su1t, par-

o .

a7
t1cularly 1n the perlod of time - from. 1968 through l972 was.the

veh1cle for challenglng certaln aspects of the welfare system 1n

‘dramatlc ways w1th reference to state encroachments upon federal
3“ A
ellglblllty requlrements. The suits were ‘the spearhead

.

in the
developmeht of the emergent fleld of "welfare law,“ and the1r

¢

\

success lay 1n numerous favorable dec151ons by the Unlted States
tor -
Supreme Court.

It is fa1r to say that the ,aymerous cases together

o \-

hconstltute a major reform of the welfare system, w1th wide- ranglng

¢ H

effects ‘on the overall admlnlstzatlon of ‘the welfare system.44

v N

43Note, Welfare's "C ndition X," 76 Yale L. J. 1232,
1225 (1967) : ¢ :

T a4
The cases were:

. : 5 : : L
King v. .Smith, 392 U.~S. 309 (1968) (over~
‘turnlng Alabama s "substltur

ing father”™ regulation under AFDC);
Shapiro v. Thompsony 394 U.|S. 618 (1969)(overturn1ng the one year
residenty requlrements of Connectlcut District of Columbia, and
Pennsylvania) ; Goldberg v. kelry, 397 vu.:s.

254 (1970)¢ (the clag-
sic SsA due process" case, overturnlng,New York's failure to afford

., a ‘hearing to a recipient before terminatirig public assistance pay-
: ments), Rosado v. ‘Wyman, 397 U. s. 397 (1970)

(oVerturnlng New.

/b

. ’ . . '-._. "46— ) : : ~
oo « o d - . . : ¢ - .
. ;‘_ . . . - X co- - ) .
&) e

el e s ‘
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~From the viewpoint of the welfare rec1p1ent these su1ts

©

had d1st1nct advantages as opposed to federal conform1ty or en-~'

forcement proceed1ngs. The suits did not requlre approval of, or .

,partlcipatlon by,'HEW, and therefore could be 1n1t1ated w1th dls—
LI -
patch.” If successful at the UnLted States Supreme Cqurt level,

they resulted in natlon-wlde changes in state pract1ces and not
' !

ﬁ'; Just 1n the partl&ular state in quest:Lon.45 They did not, as did
: fhe conformity hearlngs, ‘use as leverage the cut—off of federal

funds to. addltlonal state welfare rec1p1ents. And lastly, they a

-

made the Department of HEW con51deraply more responszve to wel-
fare compla1nts by potentlalﬁrec1p1ents generally.
. However, th1s addltlonal mechanlsm to challenge the ade-'

) By

' uacy of state prov151on of welfare services or ass;stance has not
een employed very often in major'cases by rec1p1ents in Ind1an

reservatlons for d1scr1m1natory state’ practlces. The reasons .
A g
are undoubtedly 51m11ar to those of HEW in not. press1ng for con-

3

. formlty hearlngs on\matters 1nvolv1ng Indlan ‘reservations. There

»
i

1s another major factor--many Indlan trlbes desire to control the1r

own pr0grams. It is reveallng, for example, that the Navajo Tribe--
L4

rafher ‘than act1vely pressing for full state compllance--was wllllng

%

to- contrlbute the 25% state matchlng share for control of 1ts own-

AFDC Chlld welfare services program. Legal: Serv1ces attorneys ' ‘\
(Cont )York's method of determ1n1ng need for. AFDC), i i
Dandrldge v. Williams, 397 U. S. 471 (1970) (upholdlng Maryland s

"absolute limit of $250 per month of 8; grant under AFDC); Wyman v.

James, 400 U. S. 309 (1971) (upholding N.Y.'s right to condition \

AFDC ellglblllty on inspection of home by caseworker). Graham v. . b

Rlchardson, 403 U. S. 367 (1971), overturned Arizpna's and Pennsyl- |

vania's residency requirements for aliens. Subsequent cases 1nclude\

Carleson v. Remillard, 406 U. S. 598 (1972) (overturn;ng California' s|

“denial.of AFDC to- mllltary orphans); Townsend v. Swank, 404 U.  S. - ~
- 282 (1971) overturning Illinois's barring of dependent children
=18 through 20 who attend college from ARDC); New York State Dep't.
of Social Services v. Dublifio, 413 U. 'S. 405 (1973) " (upholding New -
York's additional registration requlrements“for participation in- ' .

the WIN program‘. — Co ¢

45For example the ruling in Klng v. Smith, 392 U. S. 309
(1968), affected 19 states and the District of Columbla (at 337-338);
in Shapiro v. Thompson, 394 Uz S. 618 (1969) only 11 jurlSdlCthns
were not Efected by the overturning of res1dency requirements :
(at 639, n.-22) - -~ 54 s . , - '

- . =47 " ,
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}Whose cllents are.. pr1mar11y Indlan,vand who are aware of the maqy

contradlctory currents in- Indian thought, have been to date less
4:‘11ke1y to press for full compliance 1$ programs of grant—J.n-a:Ld
\\welfare a5515tance and serv1ces than they have 1n other areas.4sﬂ

“\\f . BIA Admlnlstratlve Structure. The ‘Bureau of Indlan Affalrs

(BIA) of the United States Department of’ Interlor also admlnlsters
. .

a program of chlld-welfare asslstance and services. Two major
dlfferences between this program and the4§RS program just dlscussed
}:) are (1) BIA aSSLstance and services . are llmlted to certa1n Ind1ans
| and (2) the basxc BIA program is federally admlnlstered. g j_. 3
" The - statutory authority for BIA 1nvolvement in welfare pro-

grams lS the 1921 Snyder Act,47 .which. reads in part as follows-
\ ' The Bureau of Indlan.Affalrs, nder the super—
- . -. wvision of the Secretary of the Interlor, shall direct,
, supervise, and expend such moneys as Congress may from
2 . - time to time appropriate, for the benefit, care, and
- g  assistance of the Indians throughout the Urnited States
l’ . for the following purposes: . .
C . General® sypport and c1v1llzat10n, 1nclud1ng .
- education. C b
For relief of dlstress .and conservatlon of Yl
health-' A . . . . '
4'" And for general and 1nc1dental expenses in
- connectlon with the admlnlstratlon of Indlan affairs.
[ -
As was p01nted out by the, Supreme Court in Morton v. Ru:Lz,48 thlS

* is the ' underlylng congresslonal authority" for most BIA act1v1-

1

N

- ties, 1nclud1ng those in the welfarelarea,'and was intended to avoid

procedural dlfflcultles in the annual Congresslonal conslderatlon of
BIA approprlatlon requests. The language of the Snyder Act” is ex~.
temely broad, espec;ally ih comparlson w1th the great domplexlty

« and spec1f1c1ty of the Social Security Act. - It therefore provides .

“the authorlty for a range of programs and serv1ces, the detalls‘

O L 46Ma]or successful suits have appeared in other federal aid
areas, however. For example, discriminatory ‘use against Indian chil-
dren of Impact ‘Aid funds, 20 u.s.C. A. § 452) and Title I, Elemen-
tary and Secondary Education Act funds (20 U.S. C.A. - § 24la) by the-
Gallup-Mcxlnley-School Board in New Mexico,.. Natonabah v. Board of
Education,. 355 F. Supp. 716 (1973);- suit for .discriminatory denial
by North Dakotafbf ‘Indian participation in. the Food.'Stamp Act; set-

. tled by ‘state agreement to comply,. Decoteau v. Tangedahl unreported;
~C1V1l Action A2 74~-33 (D. No. Dak. 1974) .

U.S, . 13. e E . )
25 -‘,C § & , 00 )

| ; o
. 8415 v. s, 199 (1974).

il L -48-"



. presumably to be established in more specific legislation and in

Y

e "regulations,
"Another statute Wearing on the.BIA's activities in this area

j‘r can be found at 25-U S.C. §§ 452 et seq. Thls authorJzes the BIA
"~ to contract w1th states or thelr polltlcal subdivisions for soc1al

welfare 1nclud1ng<re11ef.of distress of Indians in such states.

. .
2

Thls prov151on is dlscussed more exten51vely later in this sectlon.

L
o

, ' The regulatlons fOr the soc1al welfare program admlnlstered
directly by .the BIA are not 1ocated.1n the Code of Federal Regu-
lations. Instead, théy are distributed as part of the Indian

* Affairs‘Manual (IAaM), a loese-leaf collection of materials that is
Y . . . .
generally not available in public libraries or even law libraries.

This,k fact was sharply criticized in Morton v. Ruiz,49‘since~the

general practice for federal regulations "of general or particular

applicability and Future effect" as mandated by qhe‘Admfnistrative

@

Procedure'Act,‘is publication in the FederallRegister, which en-
sures wide circulation, and codification in the Code of Federal

“: Regulatibns. JDespite this critédism, these BIA regulations’have
- not been given this wider‘circulatiqn.J | .%“&w
fﬂ‘ . . The.pIAvweifare program consists or two major components: :

l _general assistance and,sociai serviges. The*éeneral assistance

5 & » :

IS

" program provides financial assistance to Indians'living on or near

reservations,50 whether or not they f£it into one\of the’ categorles

e.of sﬁs prograhs, such as being blind, aged dlsabled or a needy -
famlly w1th dependent chlldren One- major ellglblllty requirement
is that publlc a551stance or general. a551stance from a state or

local jurlsdlct;on must be actually unavallable to_the BIA.general

assistance recipient. As spelled out in IAM, this means:
. . M .

_ 49415 U. §. 199 .(1974).
M

o .SoBefore Morton v. Ruiz, 415 U. S. 199 (1974), the BIA limited
general assistancg to Indians living on reservations. This, case

held that "unas51;11ated Indians living in an Indian communlty near
their native reservation, and who maintain close economic and social
ties with that reservation" are alsc eligible for BIA general assig=""""
tance.

e) '\)
, =49~
Q . ‘ o . ‘

ERIC
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’1ish

~-Recipients of non-BIA public assistance, or
. persons whose needs are included in a public: T

N ‘ assistance payment, are not eligible for BIA

general assistance;’ :
--Applicants for non-BIA public assistance may o

be eligible for BIA general assistance during

an interim period before receipt of the first

non-BIA public assistance check; and

~g-~---—-==Applicants-for--non-BIA-public-assistance- wHo have - —————u-

made a reasonable-effort to.cémply with -the pub-
lic-assistance requirements and meet the eligi-.
‘bility stdndards, but have not received a prompt

- determination or fair consideration of their
application, may-have their BIA iene;al assis-
tance continued peénding appeal.

if an- Indian lS potentially eligible for- state assistance but fails

to apply or refuses to: comply w1th state assistance regulatibns,

.,

he may be d 'med«inel}gible for BIA general assistancea The BIA

Y

.program; acgording to the Manual, is only a resource of last resort.

applicant for BIA geheral assistance must ‘also estab-

nancial eligibility for this program. In essence, this

.means that the applicant s income‘and resources must be insuffiCient

I3

to meet his or her flP\nClal needs, including dependents. In deter-v-

mining the level;of'the appliéant's financial needs, the BIA uses
the public assistance’ standard of the stateé in which that appli-
' . ' 7

cant resides,sz even thougn different states may’use-diffegent

standards 'for this'purpose. For determining the applicant's in-

: T 5
come and resources, however, the BIA uses its own standards. 3

The BIA alsb administers a program of social services, in-
y > N , n=

cluding child~welfare services. While there is no financial elif

v

gibility standard for BIA .social services for children (tnus makdng

this program more like Title 1v-B than Title Iv-A of.the Social

» S

Security Act), there is an eligibility limitation to Indian chil-

dren of at least "one-fourth degree Indian blood."?4
l . Ld
66 IAM 3.1.40.
266 1aM 3.1.7A. o ‘ |
. r
5366 IAM 3.1.7B. S P
54,

O This blood~degree limitation is not. contained in “the Snyder

Act or’ in any of the appropriations requests‘w1thin recent years,

i
i

~50~

°



R U :
‘ﬁ-As with the BIA general asslstance program, there is a

" .

4 [N

'gpollcy under the EIA program of SOClal services for chlldren of

'fuslng state resources before prov1d1ng serv1ces dlrectly. The
e manual states. - S A L : S a
. . . ‘
it is conisidered that the general welfare -of the = .
- Indidan ¢hild is best promotedrnﬁen necessary
social services are recelved through the appro-
‘priate agencies of the state in which he lives.5§

This policy is implemented in a number of situations: in referrals
to state agencies of situations_in which "a living arrangement

made by a parent or'legal guardian [is] seriously detrimental -

56
1}

fare
g

referrals to’ state agencle! of cases—ef—ehildren

K4

to a child,

7 ey

-not in the custody of thelr own parents5 and in the- general pro- -

“viso that BIA shall provide social serv1ces for children "[1]n

.58

. the absence of other available resources. A yarlatlon on this

‘theme is the use of state standards for foster home and foster-

care,."[1]nsofar as posslble "59

When the BIA does prov1de services to Indian children,’ 1t

N “

does so in a varlety of sltuatlons. in-the child's own home, in
a foster home or foster care 1nstitutlon, or in a BIA boarding
school.! The BIA can “also place Indian chlldren -in ‘a- state other
than the one  in which they ‘reside; here too the BIA Manual empha-

' sizes working through state agencies, even to the point of seeking.
@to encourage tribal courts "to work through State channels.'"60

~

Kbnt Yand is thus subject- to the same klnd of attack as was
the geographic limitation. involved in Morton v. -Ruiz, 415 U.- S. 199
(1974) Also, there is a geographic limitation for BIA social ser-
vices programs, similar to that for BIA general as51stance, whlch“may_
also be .invalid under the Ruiz guldellnes.' .

-

5566 IAM 3.2.4A
'5666 IAM 3.2.5C. - | ;//f
66 IAM 3.2.5E(1l) (a).

866 1aM 3.2.6.

5966 IAM 3.2.6B(3) (d).
6066 1aM 6G. 59

°

-51- o -
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{” Case Law- Introductlon . o
e A state's failure to prov1de serv1ces, extended to cther :
.ﬁﬁ:perscns;in the state, 'to re51dents_Qf'Indlanﬂreservatrons naturally
. - - ‘ 5 . , -
-raises the question owahen and_whether such state action conflicts'

~

with'federal-Statutes'or is unconstitutional.  This part of this"
- - . - . - » . |
Section begins with a discussion of the application of general equal .

protection Frinciples ¢p the delivery of child welfare'seryices
. to Indlan reservatlons, and then deals with speclflc principles

- \ )
" appllcable to terta;n aspects of this system.

Ba51c Prlnclples of Pqual Protection ‘and Due Process _ f

Under tratltlonal equal protectlon prlnclples va state has

! the rlght "to make cla551f1catlons as long as those cla551f1cat10ns
/
v/meet what is called "the reasonable basis test. This test apr

plies when the cla551f1cat10ns.are in the area of econemlc activi-

tles and soclal welfare. As the U. S. Supreme Court stated in the
61 - o

&

case of Bandrldge v. W1lllams

T

In the area of economics and soclal welfare,,a “\ ' o
state does not violate the Egual Protection Clause e
merely because the classifications’made by its- ‘laws

‘ are imperfect. If the classification has some

‘ "reasonable basis," it does not offend the Consti-
tution 51mply because the cla551f1catlon_ﬁls not =
made with mathematical nicety or because in prac-: .

' tice it results in some lnequallty.
: >

However, when the cla551f1catlon in questlon is based on natlonal-
_1ty or race, 1t is called an "1nherently suspect“'dlasSL-
vfication and i¥ must meet a heavier burden to justify it. .The ;
test applled is the "strlct scrutlny) test; the only-way a state
can pass 1t is if it can show that the cla551f1catlon lS necessary
to the accompllshment of’ compelllng state 1nterest.62
"This 1s a legallstlc way of saylng that state classifi~ ”\ y

cations wh1ch appear to be ‘based on race or natlonallty or alien

status must be much more carefully reviewed than other cla551f1cat10ns

~

61397 u. 5. 471, 485 (1969).

.62

Loving v. Virginia, 388 U. S. 1, 1177(1967).
/ ~52-

O
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'filvrby the courts. Thus,'ln the area of economlcs and soc1al welfare'

R 4

”:l a state has con51derable latltude in allocating . . ﬂ AFDC-re-

' -

) R .
‘sources, since each’ statq }s %ree to set itsdown standards of L

St

‘need and to determlne the level of %eneflts by the amount of funds

"o
’1t devotes to the program "63 However, when a state's class1f1-

_cation creates two classes of needy persons--for example, the

flrst con51st1ng of needy 1nd1v1duals predomlnanty non- Indlans,

v L4 .
. 3
-+ not re51d1ng on Indlan reservatlons, and the second com-

-

: v-posed of needy 1nd1v1duals, v1rtually all of. whom are Indians, A

res1d1ng on Indlan reservatlons--the class1f1catlon is "inherently.

64

.. suspect" ‘on rac1al grounds. ThlS standard would apply. whether _\

or not the classification specifically mentloned "Indians! as a

o

~class.

¥ .
~ i

. In addition,: such a classlflcatlon would very likely be
violative of Sectlon 601 of Title VI of the Civil ngh s Act of

1964 wh1ch reads-
D No person in. the Unltéd States shall on the ground
" of race, color, or national origin, be excluded from .
- participation in, be denied the benefits of, or be - s
subjected to discrimination under any program Or.
actlv1ty rece1v1ng Federal financial as51stance.55

It should be noted that “the equal protection-clause of the
u. S. Constitution applles to persons, not Just c1tlzens, and that--

further--the Soc1al Secur1ty Act applles to persons, not Just
s 4
: c1tlzens. “ This pr1nc1ple, 1n reference to the Soc;al Securlty Ve
Act, was flrmly establLshed by the Supreme Court in Graham V.

a » -
2

63ging v. Smith, 392 U.s. 309, 318-319‘(1968). )

)

-

64The guestion. then would be whether the state's arguments,
such as "Indians dJ.not pay state taxes" or "We cannot license
- foster homes on reservatlons"‘represent a "compelling state in-
terest.'I The "tax argument" is d1scussed Jbelow.in this Section.
0 .
?42 U.S.C, [ 2000(d) The C1v1l Rights Act was used suc-
cessfully, as an -example, in Natonabair v. Board of Education of
‘Gallup-McKinley Coiinty School District, 355 F. Supp.- 716 (D. N.
-Mex.. 1973) where Johnson-0'Malley funds were used discriminatorily
against Indians by the school dlStrlCt. . ) '

- SRR e
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'R‘;chirdson (1971) _one of the long 11“e of ‘”elfare cases which

-came=bqfore the Court. The Court struck down.an Arizona statute

_hich denled a person general a551stance unless that person.

Is a citizen of the United States, or has re- . _
sided in the United States a total of fifteen -
.'years. . . < "67 ¢

;And 1t struck down a Pennsylvania statute that denied/public a351s-_
/
-'tance to an alien. This case should remove any; question as to

[whether Indi \ns are entitled to welfare benefits and services

<
\

cequally with o her persons regardless of their citizenship status..

In Goldberg V. Kellyw 397 U. s. 254 (1970), the Supreme‘

vCourt established the principle that due proce;s--proper notiCe,
”.fair hearings, etc.--appll°d to the. granting and denial of Social
fSecurity henefits and serVices to“recipients. This principle is
¢another example-of the development of Constitutional scrutiny in.
the delivery of Social Security benefits.

EW Case Law—-Cases of General Applicabilityr ‘ \

,Since 1968, the U, S. Supreme Court has been'repeatedly
called upon to interpret'the SocialWSecurity,Act as the result of

"class actionpsuits brought by potential recipients challenging state

orﬁfederal reéulations or administrative interpretation of the Act.
"« These suits, part.of the emergent field of welfare or poverty law
and largely brought by “legal aid attorneys, prompted the Supreme

Court to delineate certain principles in the Act which prev1ously

’,

had not received administrative.emphasis. iAs applicable to this
¢, study, those principles are:

. I. The statutory purpose of Title Iv
N ) is to strengthen family life.

-
~ .

II. There is a constitutional prohibition
“~ : against tying welfare benefits or ser-
' vices to the contribution of: indiVid-
uals to state taxes. -
III. There is a prohibition, inherent in the
act, against the use of welfare assis-
tance or benefits to enforce moral

oo ' ‘judgments. . : . _ éﬂg
66,03 1 ' | ' |

0403 y. s. 365 (1971)
671pid.} at 367. ' 61
" _\

O
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I. The Statutory Purpose of Title IV Is To Strengthen Family Life

The purppse .of Title IV~-A is to "encourag[e] the care of
. dependent children in their own home or in the homesgof relatives,"
'y?to help maintain and strengthen family life," an@ "to helpvsucho

- parents or relatlves to attaln or retain capablllty for the max1mum

self-support and. personal 1ndependence consistent w1th the main-

ltenance of contlnulng parental care and protectlon "68

The UO. S. Supreme Court ‘has stressed the 51gn1f1cance of -

69

this statutory purpose of strengthenlng famlly-llfe. The classic

/

) language'forqthis'proposition appears id.Dandridge'v. Wllllams.
where the court discusses Title Iv-A, as follows:

. .+~ The very title of the program, the repeated references
to families added in 1962, Pub. L. 67~-543, § 104 (a) (3),
76 stat. 185, and the words of the preamble guoted above,
show that Congress wished to help children through the
family structure. The operatlon of the statute itself
has this effect. From its inception the .ict has de-

: fined "dependent child" in part by reference to the rela-
- : ‘tives with whom the child lives. When a "dependent child"

is llVlng with relatives,. then "aid" also-includes pay- -
ments and medical care to those relatives, including '
the spouse of the child's parent. 42 U.S.C. § 606(b)
{1964 ed., Supp. IV). Thus, as the District Court noted,

‘ the amount of aid "is * * * computed by treatlng the
relative, -parent or spouse of parent as the case may be,
of the "dependent child" as a part of the family unit."
297 F. Supp., at 455. Congress has been so desirous
of keeplng dependent children within a family that in
the Social Security Amendments of 1967 it provided that
aid could go to children whose need- -arose merely from
their parents' unemployment, under federally determined .
standards, although the parent was nct -incapacitated.
42 U,S.C. § 607 (1964 ed., Supp. IV) “" °

.‘ The States must respond to "this federal statutory 70
concern for preserving.children in a family environment.

II.~ There Is A Constitutional Prohibition Against Tying Welfare
- Benefits Or Services To The Contribution Of Ind1v1duals ToO
/ . »'State Taxes L ¢ .

\
T e

The classlc case for this proposition is Shaplro Ve Thompson

-

. 394 U. S. 618 (1969). Here, the states of Connectlcut and.

6842 u.s.c. s 601.

e

' 69"Famlly Life" as construed in this section encompasses
the extended family," not just a family. of natural or adoptlve
parents.

4

70397 y. s. 471, 479 (1970).

%
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" Pennsylvania

. ‘munity through .the payment of stat

5
1

¥

and the District of Columbia attempted to justify N

~

- a.one-year residency requirement as a criteria for eligibglity to-

- AFDC on 'a number of grounds, including.the fact that new-resi-
. ' . : : 5

dentsf'qs opposed toléld residents, had not contributed to the com-

e taxes and therefore‘shodld‘not

fbe_entitled to %ggrtially‘state financed) AFDC benefits, /! ‘The

'

~Hpourt summarily dismissed this rationale as an invidious classi-

fication and a violation of the Equal fropection'clause:,

~

Appellants! reasoning would 1ogica119.permit;the .
State to bar new residents from schools, parks, -

Protection. Indeed it would'permit the State to

apportion all benefits,and services according to -

the past tax contributions of its citizens. The . .
;" Equal Protection Clause'prohibits_such an apportion= . ) °
ment of state servicesh N 4

We recognize that a state has a valid interest in
Preserving the fiscal integrity of»its-prog;ams.
It may legitimately'attempt to limit its expendi- -
tures, whether for public assistance, public educa-~"
tion, or any other program. But a 'state may not )
" accomplish such a Purpose by invidious distinctions . ¥
between classes of its citizens. It could not, for '
example, reduce expenditures for education:by bar-
ring indigent children from its schools. Similarly,
in- the cases before us, appellants must do more than
. show that denYing‘welfarezbenefits to new residents
- Saves money. The saving of welfare .costs cannot

justify an otherwise invidious classification. 72

. . . = . o . Q;» .
"III. There Is A Prohibition, Inherent in the.Act, Against The

Use of Welfare Assistance or Se¥vices To Enforce Moral

Judgments , L

LN °

In one of the_first major welfare cases to come before the -

couft, kiné V. Smith,73 the‘State_qf Alabama sought to justify -

71The_"durational'residency"_requirement was hardly unique
to these states and the District of Columbia at the time. As of -«
1964, only 11 jurisdictions did not impose a residency‘;equipe-,;
ment for AFDC assistance. Thus, in striking down this require-
ment' the Supreme Court effectively reversed a procedure ‘adopted

by 39 states. ;This is illustrative- of the impact which class -
action litigation has had upon the face of welfare law. (Cf.. .
-‘Shapiro v. Thompson, 394 U. s. 618,_639, n. 22 (1969)). L

72394 u. &. at 632, 633 (footnotes omitted).

" ) . l/ N vt
. S. 1968). X
392 u. § 3?9 ( ) 63

L
&

73

~56~ -



‘1ts_“subst1tute ‘father" regulatlon or- "man—ln-the house rule"
on the grounds that 1t could leg1t1matelyeuse the Social Securl-

ty Act and AFDC prOV1slons for the purpose of. regulat1ng "morallty."’

N

This regulatlon deflned a parent, Wlthln the deflnltlon of the

Act, as a man who COhabltS with the child' 's natural or adoptlve

1mother-1n the home or elsewhere.74 Whether or not such an indi-

-3 5

"widual was legally obligated to support the child, his existence, ;

T 1 . . i .
‘" by Alabama's regulation, constituted parental ‘support of a non-

w13

f;absent parent within the definition of "dependent child, and

- term1nated AFDC beneflts to all the chlldren of the applicant

AN

mother. Alabama attempted to justlfy thlS regulation on the

ground that lt dlscouraged the 1mmoral cohabltatlon of unmarrled

\

’ =1nd1v1duals and dlscouraged an AFDC mother from cohabltlng.

—

The court struck down the assertlon that Alabama could*

)

use the AFDC program in th1s manner to discourage lmmorallty.
: In d01ng so, the court gave a thumbnall ‘'sketch of the develop-"' .

ment ‘of the welfare program 1n the Unlted States wh1ch included

o . . - v/
R : .

these observations: - Lo

]. 1. In the last half of the 19th Century welfare’ C
o programs treated only the "worthy poor." The:" ’
w "worthy person concept"characterlzed the mother's
pensionwelfare programs wplch were the precursors
of AFDC . . . . Benefits under ‘the mother's pen- N
sion programs,. accordingly, were custémarily re- 76

stricted to widows- who were con51dered\morally fit. o .
N i n

. 2. In this social con ext it is not surprlsLng.
C " that both the House and Senate Reports on the So-
cial Security Act. of 1935 indicate that states ) ~

participating in AFDC ‘ware free to 1mpose eligi-
blllty requlrements relatlng to the moral *charac=""": ~ - oo--o
ter' of appllcants., : . . -

- '3.1 "Sultable home prov1510ns" which "frequently
v e dlsquallfled chlldren on the basis of alleged immoral -

P i
- 74S:Lm:Llar regulatlons at the time of this case existed in |
19 states.and the District of Columbia A{King v. Smith, 392 U. S. at
337 (1968)) Thus, King v. .Smith ‘represents another instance of -
class action suits effectlvely reversing state 1mplementatlon prac-

tices over a’ w1de section of the c0untry

542 v.s.C. § 606(a). . . " , .

76392 u. s. at 320-321. . |
X . . : 4 . .]

R = S

77392 y. s. at 321. ;

. . ' - ."57,,"‘
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" Security welfare beneflts equally w1th other c1t

® -

of thelrimothers";were adopted in many a3

1 ¢ ¢

behBV1or
.state AFDC plédns. 78 - .

4.“ In the 1940 s, [clritics argued, .-. . that {

Jsuch dlsquallflcatlon;prov151ons « « o« Were habit-

f..ually used to disguise systematic racial discrimi- /

- .nation;" and that they senselessly punished impoverished

" children on tHe basis of their mother's behav10r, .

‘while inconsistently permitting them to remain®in the i
allegedly unsuitable’ homen ) / : E

5. In 1945, the predéCessor of HEW produced a - o
state letter arguing ‘against suitable home provi- ‘!‘~
sions and recommending their abo%ztlon. ‘Fifteen N
cstates compled; others dld not.8 » ’ ' P : y,

<) . “r | .
)

o

~ 6. In the summer of ‘1960, approxxmately 23,000 } ’ ‘
.children were droppéd from Louisiana's AFDC rolls | - A_
on the:basis of its unsuitable’home provision. As { A
a result, Secretary Flemming: of ' HEW issued what BW' - '

- Lo is now known as the Flemmlng Rullng,'stating that as -
v of ‘guly 1, 1961, . S
T A state plan . . . may not impose an ' ' ‘

eligibility condition that would. deny P
assistance to a needy chi¥d on the |, ' -
' basis that the home conditions in which v
the .child lives are;unsuitable, whileithe .’
child coritinues to reside in the homék. 8%
. 7. In 1962, Congress made permanent the pgov1smon
* for AFDC assistance: to children placed in foster |
homes. and. ‘extended such coverage o lnclude chil-] . T
dren,placed in child-care-institutions. odlf;ed
B the now statutory"” Flemmlng rule, § 404(b) of the}! BTN
» Act,: to permit states 'to disqualify AFDC’ a1d“chll-'
: dren who live in unsuitable homes provided they are
granted .other adquate care and asslstance. 82 .
3 \ “ . . o
The court concluded that- "The statutory approval of the

Flemmlng Rullng .l._. precludes the stateﬁ/from otherw7se denylng

K /

'AFDC assistance to dependent chlldren on the basis of the1r“

mother sealleged 1mmora11ty PO //‘ o . } .

.

Right. To Recelve Beneflts
s

HEW Case Law-—Cases App;;cable to Indlans

The questlon of whether Ind1ans are entltied td SOClal ' \

o

ens/of a state .-

7
has _been addressed in several legal oplnlonsr statuteL, and cases.

o {

78392 u. s: at 321. A . ]
‘ o ' o _
79392 u. S. at 321. BRI . f - S
e 80397 y.rs. at 322.° for
< ) o? )
R 81392 U. S. at 322-323. < / o
: . ’ - ' i BT :
v _ - Y o
82392 v, s. %t 324, 65 - o r
“ N Lo ’: T, K P ’ s
) - , - . , -
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Although on two separate occaslons state welfare 1nst1tutlons at-

]

- Y
) tempted through lltlgatlon to, av01d respon51b111ty for maklng such
."

o

\paym%pts, in each 1nstance they were unsuccessful.. The welght

ofolegal author1ty is on the 51de of the equal entltlement of
Indlans to benef1ts,

an .

. N . . . . -
. con&rary. . ‘ o R ’ L

and no statutory or case law .appears to the

~ :
" . 3 . .

chronologl-'

3

. i The ciearest exposltlon of the author1t1es is a
‘ ]

v

. . cal one.- In order, on June 2, 1924 cltlzenshlp wis granted to

- =

Tf; all Indians: born within the terr1tor1al limits of the Unlted States-

i) <
s .

That ﬁll~non ~Ccitizen Indlans born w1th1n the . S
‘ terrltorlal limits of- the United States bé, and .
.7 they are hereby, declared to be ‘citizens of the
- . United States:. Pravided, that the grantlng-of Co
e ’ such &1tlzensh1p shall not in any manner impair _
. . -or otherwise affect the rlght of any Indian to N '
. vtr1bal or other property.8 _ . . :

. P

L

3

u' This’ sectlon was 1ncorporated 1n effect, into the Natlonallty Act

C

of October l4 1940 whlch cleared up any -doubt as to the status

; of Indlans born after the effestlve date- of the Act’ -of 1924 and was

reenacted in. the act of June g? 1952, Thus 8 U s. c. 1401 reads

: : : \
;\1n3pert1nent part. ‘ ) . s . ¢

e (a) The follow1ng shall be nataonals and eiti= -7t E Yy

- + .zens of the United States at birth::.. . . " e

T, <_,> 7(2) a person born in the. Unlted States *° .- AR

: o ‘to a member of an Indlan, E'skimo, . S

o f Aleutian or other aborlgnnal tr&be.-~. i I

o - Concern that Indlans ‘might be dlscerlnated agalnst in ob-'

o N

talnlng Soc;al Securlty benef1ts developed durlng and after pas—'

a .

Asage of the Soc1al Security Act. In 1935 Asslstant SOllcltor o

[

F Fellx Cohen, of’ the Departmenttof Interlor, expreSSed h1s anx1ety
that Ind1ans would not’ rece1ve full beneflts. -Speaking of the‘"

Economic Security Blll, Copen stated: : I \ : >

- | falr readlng of the Economlc Securlty . o
Bill (H."R. 4120) requires the ‘conclusion that . .
Indians, being citizens of the United States’

[ .

%. - . oo . . ©
o N ' 3

- .

83433 stat. 253; 8 u.s.C.A. § 3. o . ..
1 N . .

848 hlS.é.A.-s.BOl. ‘See also Harrison v. Laveen,
196 P.2d4 457, 45%.
ko

b . - R 0’()' o . A
759~ ¢
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R \ b/ e .

- -.and’ of the States wheregn they re51de are 1n- K
cluded in the beneflts of the Act.8 . . S

a
-

He éautlgned however, that. T '<a. T ‘ N

e dlscrlmlnatgﬁh agalnst Indinas as agalnst tf\“ }
other mlnorlty groups, is probable in. any . adm1n1-7! . iﬁ’
stration of’ Federal funds which' is placed 1in the

'3"; (—hands of state and local authorlt1es.35 LT -

\

In l936, the Sollc1tor of the Interlor,Department renderedo'
Ty, S v a R S - ’

Lf. _an oplnlon whlch held that the Soc1al Securlty ‘Act was appllcable

L to Ind;ans.?? The oplnlon had three facets- Flrst, that the.
' 'Social-Sechrity Act requlred that:ald to needy.aged.lndiyiduals,_
to needy dependent child and *to the needy blind be admlnlstered "
‘ﬂS‘ through a state/plan whlch must bhe "1n,effect‘1n all polltlcal
.\;'subd1v1slons of the State" and as‘Indlan reserv?tlons are 1ncluded
a; w1th1n\states, cduntles'and otggr political subd1v151ons,_Indlans .
’ liare entltled'to:ald ‘under state plans. Second, that one of thF~bases
. .fox allotment of ééééfal f&nds was pdpulation of states andthecg

.

populatlon StatlSthS 1ncluded Ind1ans, .'The Solicitor reasoned:.

In computlng these statistics’ no om1551on“us made "
of the Indians and official- reglstnatlon and ‘census - , -
‘rolls have been .used which, .of course, include. the :
s ) Indian populatlon. It would be manifestly -contrary
_ to .the intentien of the ‘act that funds Allotted to
.7 cover a certain number of people should be’ used only S
" for. a chosen group to the exclu51on of others in- R
° cluded 1n the count . . - "

b

. Third, the- opinion concluded that Indians as cltlzens were entltled
to the beneflts. : . o . e,

:.o-

"The 1ssue qulckly appeared in lltlgatlon, State ex rel;

Wllllams v.:Kemp.88 The questlon was whether &he State of Mon-';‘

~

r

tana or the countlesoln the state ‘were respon51ble for the payment

of welfare beneflts tereservatlon Indlans The Supreme~Court .

K
e

’ . . -
ot -

83 Memo. Sol. I. b ‘February 14, 1935.° Scc.also‘Schifflcr,\

Trends in Federal Indlan Admlnlstratlon, 15. 50. Dak: L. Rev. 2,

n. 4.(1970). . . o .
86 piq. e

LY E t ) ’ .I’l ' ‘ ’ ) ' ’ . N * - '

\ 87yemo Sol. I. D., April 22, 1936. -

. . \ . .
88,8 p.2d 585 (Mont. 1938). . oL
< - R AT - :
D . 1
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i

uJ.re(% that the stu . general fund relmburse the count:Les for

.

soc1al secur1ty assistance to ward Indlans. In the process of

renderlng its opinion that the‘state general fund was respon51bleﬂ
4
- the . couxt dlsdussed Indians’ ent1tlement to: 80c1al Securlty bene-

-
. PR
) . Ry ”

_ fg}s as citizens: . o *

« ¢ g'

e the broad language of the federal Soclal -,
" Securlty ‘Act on its face made the grants to *° -

the states contingent upon the fact that no citizen~ '

ship reqguirement should exclude any citizen of ‘the

e United States from relief’benefits. 1Indians are -

. ‘ c1tlzens of the Unlted States.. ' ’ L

'The Montana Legleature, cqnfronted .with the ques-

tion of choosing to accept or reject federal ‘

v ‘grants, chose to accept them. To do this 1t was

. obliged to, meet. the conditions -mposed 89

-

? Desplte the fact that thlS language 1s technlcally d1ctum, State

V. Kem E has remalnéd up to the preseqt an often c1ted case for
the propo§1tlon that Indinas are equally entltled to ‘Social Se-

. -

cur1ty beneflts L . N
The 1ssue remalned qulescent, at least 1nsofar as legal
L

1nterpretatlon‘hfor 16 years In 1954, however, at. the helght

..

of termlnatlon phllosophy, Arizona and San Diego' County in Cali-

7
.

"fornla became actlvely 1nvolved_1n attempts_to,llmlt_state and

county liability. for Indlan welfare payments. - ’. : j

Arizona excluded,reservatlons Ind1ans from its state plan

-

by an enactment of the state leglslature whlch read:
' . ' . ::.-. .no; asslstance shall be. payable

. ‘under such plan to any person of .Indian
: EER blood while living on a federal fndlany
reservatlon e '

ey u

A

Arlzona then submltted a plan under Tltle XIV of the Federal Soc1al

Securlty Act "for aid to the ‘permanently and totally dlsabled "
pursuant to the state ,Statute, which excluded Indians. HEW'Ss .

predecessor, the Federal Securlty Agency, refused to approve the

plan on two gr unds: that the plan was racially dlscrlmlnatlng

\\.~ e . gt
| 8978 p.2a at 587.’ T B
Y QIOA.R."ST‘_‘. § ‘46-123‘2‘(A). 618 | SR
- ’ ’ “61= | o :
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! gl'* Arlzona thereupon brought sult to declare that 1ts plan did

meet the requlrement of the FSA and to compel the Admlnlstrator to

©

:approve 1t In Arizdna v._Hew1 ng, a1 the court rejected the. theory

that the state program was rac1ally discriminatory but 1t found
that the exclu51on of Ind1ans by Arlzona ‘was, arbltrary, desp1te

Arlzona s argument that the federal government had the apility .

PR “

to support ‘Indians d1rectly, presumably t rough the BIA.v Arlzona

appealed th1s rullng to. the circuit court but 1ts suit was d1s-
m&ssed entirely on jurlsdlctlonal grounds 92 for failure’ to allege

that the acts' of the sovereign United States were either ultra
vires or. unconstitutional.

a

.

There the matter rested. Arlzona v. Hobby 1s sometlmes

“ : «

k]

c1ted as- 1egal authorlty“that a state may not discriminate against '
. ]

‘ Indlans in the dellvery of Soclal Securlty benefits but the case

" was dismissed,entlrely upon 1urlsd;ctlonal rather than substan-

‘-‘tive-grounds. On the other hand, Arizona v. Hobby“represents'an

1mportant hlstorlcal episode in the resolutlon of the questlon

as well as'the farthest-any state has attempted to take the legal
argument.

L . Acosta v. San Diego County93

is the only extant case which"

f_. is d1rectly on point and thus it is a case of first, and 0nly,'

3 »

lmpresslon. San Dlogo County attempted to deny welfare under the
! &

‘helfare and ;nstltut;ons Code of Callfornlaq § 2501, to reserva-
. . . . ' . ' :
tion Indians on the ground that they were not residents of the

Lot T s . u
ORI ~

e a3yl No. 2008- 52 (D. C. 1954) (unreported). Cf. Note,
“Welfare s Condition” Yale L. J 1222 1227-1228 (1967).

Y 92Arlzona vi Hog v, 221 F.2d 498, (D. C. 1954) |

193126 Cal. App. 2d 455, 272 P.2d 92 (3954)

/
- * .

' . ;szf .

>

of a state s respon51blllty for* reservatlon Ind}an welfare beneflts,
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ing to American Indian family customs, oné aspect of the Act does

'countyffor the purpose of obtaining direct county relief. ' On appeal

v

{the court found that reservation Indians were entitled to relief
Von the constitutional basis of the l4th Amendment right to equal

'f'bprotectionﬂ*,In pertinent part, the_opinion reads:

The argument that responsibility for reservation
Indians rests exclusively on the federal govern-

. ment has been rejected . . . . That reservation
Indians are entitled to direct ‘relief from either

¢ the state'or county in which they reside was-con-
ceded in State ex rel Williams v. Kemp, 106 4
Mont. 444, 78 P.2d 585. The only 1issue there was
which political body should bear the expense.

From the concluSion reached that Indians liVing an
‘reservations in Califorpia are citizens and resi--

dents of this state, it must therefore follow . that

under section 1, Amendment XIV of the Constitution

of the United States they are endowed with the

rights, privilege%.-and immunities egual to those -
-, enjoyed by all other citizens and reSidents of the -
" state. , .

The issue of equal entitlement of Indians to Social Security

vbenefits has never been directly addressed by the United States

Supreme Court. Nevertheless the Court in the recent case of Ruiz

Ve Mgrton,95 which had nothing.to do.with HEW law but rather

"
with BIA responSibilities, stated in dictum its view that social

Y

“security“benefits could ‘not be denied to an Indian, whether llVlng‘

[

on a reservation or elsewhere. It said: -~ = .

Any Indian, whether living on a reservation or else-
. - where, may be eligible for benefits under the various
»social security programs in which this state partici- -
pates and no limitation may be placed on ‘'social security
benefits becasue of an Indian claimant’ s residence on
a reservation. .

HEW Case Law—-The Caretgker Relative Provisions As Applicable To
The Extendédgfamily v R , . -

N\

Although the Social Security Act has nothing to say pertain-.

[3

"have particular applicability to American’Indian family~structure,

namely~the "caretaker relative" provisions of Title IV-A. These

“

94272 p.2d at 98.

95415 u. S. 199 (1974).

70
961bid.

<\
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‘A_Prov:(.sn.ons97 include as a définition of afﬁdéﬁendent'child“'

‘chlld who is 11v1ng in the home of relatives; and state that the

E

purpose of the act is to strengthen and help’ ma1nta1n the family
' 1l1fe of dependent chlldren, whether the famlly con51sts of parents

or relatives.
4 .
The most significant of these provisions are Sections °

601 and 606, whereas the other sections, which include references

to relatives with whom the dependent child is living,.deal with

- the meohanics of the payment ofibenefits.: Section 601, the general
"pufpoée section of Title IV-A, states that the. purpose of .the title

’

i:StO ’ ' oL .'.‘ ' S -

- . . encourag[e] the care of dependent children in
their own homes or .in the homes of relatives by en-
abling each state to furnish financial assistance and
rehabilitation and other services, as far as practi-
cable under the conditions in such state, 'to needy
dependent children and the parents or. relatives with

.. whom they are living to help maintain and strengthen

- family life and to help such parents or relatives.to.

attain]or retain capability for the maximum self-
support and personal 'indépendence consistent with the
maintenance -of continuing parental care and pro- )
tection . . . (empha51s added)

Section.606(a) (1) defines "dependent child" as. a needy ohild who'

"4 .. .« has been deprived - ‘of parental support or care
by reason of the death, continued absence from the
home,  or physical or mental incapacity of a parent,

e - and who is living with his father; mother, grand- :

: father,‘grandmother, mother, sister, stepfather, 7 N
stepmother, stepsister, uncle, auht, first cousin, ' :
nephew or niece, in a place of residence maintained
bV one or more such relatives as his or her own home . . .
. (emphasis added) .

The iﬁportance of these'provisions to Indian famrly life
lies in-the fact'that the prototype Indian family is the "extended
family," in contrast to the parental family, either natural or
adoptiVe, of“non-Indian society. In addition, in-Indian society'

" the procedures for determlnlng which members of ‘the extended family
dwlll care for a child are usually 1nformal. Fallure of the pre-
sent welfare-system to take into account the.extended family and '

'its customs would naturally run the risk of precluding benefits

] 7
| 9742 u.s.c. ss 601, 602(a)7, 602(a) (14), 602(a) (15) (A),
602(a) (19)YA) (i), 602 (a)(16), and 606. .
‘ dl
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e ,and serv1ces to Indian extended famllles or mlght transfer Indlan

.

chlldren to non-Indlan foster homes where the extended famlly

does not prevall. ' .
"ﬁ

'In a number of 1nstances, the issue of excludlng "caretaker

relatlve" famllles from AFDC beneflts has ‘arisen. Courts uni-

formly have struck down such state regulatlons under the Supremacy

clause as inconsistent w1th Tltle IV-A of the Soclal Securlty Act.

Two Texas and one Arizona case on this p01nt follow. N

(1): The Texas Cases:- Lopez v. Vowell and Rodrlguez v
Vowell (1973)

.
.

Texas attempted, through prov151ons in its Flnanclal Ser-

vices Handbook to serverely limit the ellglblllty of a "caretaker’

-relative" family~for AFDC benefits. ‘In one set of prov1sions it

requlred that "caretaker relatlves" be 51ngle #An another, that

- 1ncome and resources of the dependent Chlld could not be dlrected

to other members of the household but only.to the ch11d, and if

’

_ they were sufflclent to hls needs, he would not be considered

,’"dopendent "

/

- It found the state"s eligibility requirement directly contrary

»
e

e:ma At issue in Lopez V. Vowell98 was theilegaiity of two Texas

o

regulations in .the Texas Financial Services Handbook which re-

-

quired as a condition of eligibility that a "caretaker relative"

entitled to AFDC could not be married and living with a spouse..

Ihese‘provisions were challenged by a married caretaker relative

as being inconsistent with § 406 of the Social Security Act and

tnerefore violative of the Supremacy Clause. Alternatively, the

“conditions were challenged as violative of the Equal - Protection

Clause of the l4th Amendment.
. The court never reached the equal protectlon argument.

v

to the Social'Security Act and discounted the state's contention

that the. regulrements were directly related to a determlnatlon

of need. The court said:

%8471 F.2d 690 (5th Cir. (1973), cert. denied, 411 U. S.
939 (1973). . 72
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G The plaln language, legislative hlstory,‘and pur-

.. poses. of the Act make clear that so long\as one -
... 1s_needy and qualifies as a caretaker relative with
'the meaning-of §°406, ‘42 U.S.C.A. § 606, no further
rest¥iction on ellglblllty for assistance is per—

*m1551b1e.99

The Court then dlscussed in detail the statute and the Copgre551onal
1ntent to make AFDC beneflts avallable to caretaker relat1ves~

Nowhere does the statute 1nd1cate that the. caretaker

. .. must be a single individual in order for his or. her s

S ‘needs. to‘be included in calculating the amount of the
. .. ... . AFDC grant. For a family. to be ellglble ‘for AFDC

\weu ' assistance, the needy children, in addition to 11v1ng.

.with certain specified.- relatlves,'must haye: been:. -

. i ... . "deprived of parental support or care by,reason of O

e the death, continued absence from the hﬁ%e, or phy51- "

cal or mental incapacity of a paréfit." 42 U.S.C.A. .
§ 606(a) (emphasis supplied).. It is the absence of

- a parent which is critical to AFDC eligibility, not

Jret the absence of a relative or the spouse of a relative.

: In fact, in,defining a "dependent child" as one who"

.resides with "one or more" of the specified relatives,

- § 406(a) explicitly recognlzes that a child might be
living with a married relative. Similarly, § 406 (c) °
defines a "relative with whom any dependent child is
living" as "one of tne relatives spec1f1ed in subsec-

_tion (a) of thlS section ‘and with whom such child is
living . . . in'a place of residence maintained by
such individual (himself or together with any one of -
more of the other relatives so. speclfied) as his {or-
their) own home." 42 U.S.C.A. § 606(c) (emphasis
supplied). Thus, although money payments are generally
-available only to meét the needs .of one -of the’ rela- :
tives with whom the child is living, 42 .U.S.C. A. .

.'§ 606(b) (1), the presence of other rd&latives in the |,
home, including tne spouse of the caretaker relative, was
clearly forseen. 1Indeed, the Act not: only contemplates

. the’ presence of ‘the caretaker's spouse, ‘but specifies

o that-in certain situations the spouse is also to re-

' ceive a1d, 42 U.S.C.A, § 606(b) (1). This particulari-

zation is cogent evidence that Congress did not . .° /
~authorize the States to limit eligibility to unmarried
caretakers.l1l00 . ; /.
; Y /!
101 decided two weeks later, represents
/
.a. successful challenge to another prov151on of the Texas Flnanc1al

-

- ‘Rodriguez V. Vouell,

(o
» _—

Handbook, in thlS caseaa requlrement that income and resources'
accru1ng to a child in hlS own r1ght could- not be d1verted %o
the needs of other members in the household but ‘had to be applled

/
- toward the child's need. If such 1ncome was suff1c1ent or more .

99471 F.2d at 695.

00471 F.2d at 693-394.
01472 F.2d 622 (Tex. App. 1973), cert. denied, 412 U. S.
944. BN , : .
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*than sufficient t0'meet the child's needs, the child--by~the regu-

L“:vlatlon--would not be con81dered dependent. . ”7/
Agaln, the court 'did not get to the equal protectron argu- -
,,ment. !It found the Texas regulations v1olat1ve of the Social
Securlty Act under the Supremacyﬂclause. Eveh more-SOfthen.in'

~‘Lopez, supra, the court focussed upon the 1mportance of the care-

3

taker relatlve concept to the preservatlon of family llfe w1th1n

'lthe purpose’ of the Act. It dealt w1th statutory lnterpretatlon,'

£ ]

; precedent and legislétive history,»beglnnxng‘lts discussion with

« .these words:
The .plain language of the Social Security Act,
its legislative history, and the relevant
decisional precedent make clear that the needs
of the caretaker.relatives as well as those of
the dependent child are to be considered in de-
ciding if a family is- ellglble for an AFDC
grant. (472 F.2d at 624).

The court dealt with portlons of the Act as follows

.42 U.8.C. § 601 :

Recognlzing the inseparability of the needs of
the child from the needs of the relative with whom
the chlld is living, .§ 401 of the Act empha51zes B
that the purpose of the AFDC program is to help

. the child by preserving and strengthenlng the
_famlly entity. (472 F.2d at 624) '
" 42 U.S.C. § 606 (3) o
.- ... as the benefits:which flow from living at
-home rather than in an institution were deemed
important, the relative was requlred to care
for the child in the relative's own home, . . .
(472 F.2d at 625)

42 U.S.C. §§ 602(a)7 and 606 (b) .

L e.e s in measurlng need, the need of the. family
;unlt is the quesion, not the need of the child

- alone; for the.goal of strengthening the family .
entity can only be achieved if the needs of the -
caretaker relative are included in determining
eligibility. Accordingly, § 406(b) of the Act
explicitly prov1des ‘that "aid to families with
dependent children" ificludes assistance to meet
the needs of the caretaker relative . . ."102

In conSideriné the legislative history, the court stated:
A. 1950 LegisIative Amendments in Committee

. . . the legislative hlstory of the 1950 Amendments
to the Social Securlty Act, which ddded coverage for

o . . -

103 o , i
472 F.2d at 625. ‘ f" .
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er relatlves, demonstrates that ellglblllty Rl
aretaker was not madé cont1ngent upon the '
15 te}lndlvidual ‘needs.of the child;/. . . ..
or. ;a: dependent child’ prevents’the caretaker _
orklng ‘and, -in the absence of" other funds, the
are! aker: -would. be forced to share’ in the: meager
payments made.to the child. ' See House Committee
‘on’Ways‘and Means,’Hearings on H. R./'2892 and™ i03
' ',2893, Blst Cong.,lst Se551on at 14 and 399.

:On the Senate Floor‘t

'he p011c1es behlnd extendlng a551stance to care-
itaker relatlves vere clearly explained on" the
floor of the Senate by Senator Lehman: :

-~ This proposal is a sxmple matter:of
o humanlty, common . sense .and. justice. ..
It is. obv1ously neither humane nor
' ‘'sensible to make provision for chil-
dren'who;are'needy because of the death,
disability or desertion -of the family L .
. breadwinner and fail to make provision .. | v
‘for the mother (or some othir caretaker Lo
relatlve) of such children. ’ :

c. 1962 Leglslatlve Change

Perhaps the strongest 1nd1cétlon that Congress in-
. tended to assist dep®ndent children by strengthening _
the’ famlly unit: through aid to the caretaker rela- g
tive is the fact that in 1962 the name of the publlc 5
‘ass stance program was changed from "Aid' to Depen- ‘

dent Children" to "Aid.-and Services to Needy Families

with Children" Pub. L. 87-543, 76 Stat. 185 '

(July 25, 1962). ‘The Senate Report accompanying the

bill explalned'that "{iln line with the new emphasis

“in famllyaserVLces, the bill would provide that the

name of the program be changed s« - " A. Rep. ANO.

1589, U. S. Code Cong. and Admin. News, 87th. Cong.,

2d Session, pp. 1943, 1956, (1962) - (Court's em-

pha515)105 '

The - court cited Dandridge v. WLlllams for the’ dec1510na1

precedent that a family unit that 1nc1uded a caretaker /elatlve

wa§'contemplated as ellglble for benefits within the meanlng of

/

the AFDC program.

©

‘ (2) The Arizona Case: - The "Legal Adoption" .Requirement.
@rizona State Dep't. of Welfare v. Department of HEW
449 F.2d 456 (9th Cir. 19711

- The Arizona State Department of Welfare in its Au515tance

Payments Manual, included thls provision:

o

103Ibid.

104,y 4.

1051154, at 626.
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A relative of a natural parent who is an

/. ADC recipient cannot be approved for an ADC

cﬂf_ " The Secretary .of HEW found that this provision of Arizona's

Zona sought jqdiciel review as permitted under-42 d.S.éZ §.13l6(a).
Ny The Cou;t:-nct reaching‘the equal protection issue-ifonnd

that the menueilproviSion failed to be in conformity with the

AFDC program. * Citing 4é~U.S.C. § 601, icbunderlined the‘por-

tions below:

.

'familz life and to help sucy parents orcrelatives to
.attain or.retain capability ' for the maximum‘self-support
‘and personal independence‘. - ,107 » . :

&
And in 42 vu.s.c. g 606:,

&

N

(a) The term "dependent_child" means a needy child
(1) who haq been deprived of pParental support or

care by reason of the death, continued absence from
the home, or Physical or mental incapacity of a
parent, and &ho is living with his father, mother, .
grandfather, grandmother, brother, sister, step- ¢
father,'stemether,-stepsister, uncle, aunt, first
cousin, nephew, or niece in a place of residence- main-
tained by one or more of such relatives as his or
their own homei 108

It then struck down Arizona's contention that the definition of
. family within Title TV wﬁs one of parents and children only:

Arizona makes sev\ral claims on behalf of its
requirement, with\none of which we agree. First,
‘Arizona asserts that the requirement is "[i)n strict
conformity with the Federal Aid to Families with
Dependent Children" to help maintain and strengthen
family 1life, "because it discourages the splitting-
up of parents and’ chiidren. as we have pointed out,
however, a "family" within the meaning of the AFDC

T 10849 F.2a 456 at 474,

107.. . o
Ibid. at 475, (6
1087154, at 476,
. ]
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-prov151ons of- the Act does not comprehend only .
.~ . ~the child and his parents. A household consisting
,.\:yof the. child .and  his 'grandfather, grandmother, etc."
" is ‘as ‘much a "family" within the meaning of the
... : Act ds is_a household consisting of the child and .
AR 'hlS mother or father. (emphasIs supplied)lU9

Then thé Court dealt with the ‘'underlying issue of the effect of

~

:‘j such an 1mperm1591ble eligibility requlrement on the: 1nforma1
,?; customs of American Ind1an and Mexicah-American extended families:

.This point is particularly critical in this. case,
,'Since,.as the evidence showed and as the Administra-
jtlon pointed out.a commén, if not the predominant
cultural. pattern among Mexican-Americans -and.Indians:i..
.in Arizona is the extended.family. Undeér this cul-
+ tural system, it is.common for children to llve for
‘Short periods with relatives. In order to receive
AFDC, however, these relatives would have to under-
take the burdensome ahd costly task of acqulrlng
legal custody, which may 5nvest the situation with
a degree,of permanence that is: unacceptable to
everyone concerned. Thus, Arizona's legal chstody
requirement falls - espec1ally heavily on Arlzona s
Mexican-American and Indian minorities. 110

Attempts To Obtaln Additional Federal Funding For State Publlc
A551stance Pr;grams For Reservation. Indians

The Social Securlty Act, as orlglnally enacted in 1935, con-
%ained'no provisions that were specifically related to Indians.
_ - . . : i

. However, the Senate approved,an amendment which would have estab- .

.lished a special pen51on program for bllnd, crippled and needy

11l0a

aged Ind1ans. This proposal was,ﬁeleted,from the bill in

conference committee. It was supported'by John Collier, then

Commissioner of Indian Affairs, who noted that elderly Ind1ans
" now sub51st at a near-starvatlon level through
such help as relatives may be able to give them
and through the very inadequate relief grants °
. now made to the’ Indlan Office. :
. . . Usually they do not' have access to the
relief sources whigh imperfectly serve the
needs of aged whlte people b

1091p5a. at 477.
101pi4. at 477.
o 0agg C:)ng. Rec. 9540 (1935).
llObIbld at 9540-41. s
17 '
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~ Two years after the Social. Security Act was passed, there

i ~

began a long and remarkably consistent series of Congressicnal -
~ bills to increase the federal matching.share for state plans for

puhlic assgstance to Indians livfng on reservatiohs. .Thé first |
of these bills, s. 1260,%! introduced in.1937 directed the

Social Securlty Board to furnish to "Indlan wards of the Unlted

States" all benefits authorized by the Soc1al Securlty Act to be

prov1ded under approved ‘state plans, ‘and authorized the;neces;

sary.appropriations, In otherfwords,'it woold have.transferred
" the adm;nistrative and financial responsibi;ity for these pro-

T

O
grams to the federal government. This bill was never reported

out'of committee. An 1nterest1ng feature of’ thlS bill is the
V

large number of sponsors, and the states they represented. 'The

-following table ‘lists these states and the number of. Senators

from each of thesé states sponsoring S. 1260: -

\

Arizona - 2“\\ " New Mexico - 2 South Dakota - 2
Idaho - 2 North Dakota - 2. | Utah _ | - 2
Montana - 2 Oklahoma - 2 Washington -~ 2
Nevada =~ .2 Oregon - 1 Wyoming , -2

Virtually. evéry state with a substantial reservation Indian popula—
tion is represented in :h}s\list. . ' -

A bill introduced in 1938 (75th Congress, 2d Se551on) by
Senator Nye of North Dakota-—s 802—-would have authorlzed an
addltlonal grant for ald to dependent Indian children. It also
dled in committee. | N - |
‘The next'year, 1939, saw the introductioﬁvof two new bills
’.by Senator Hayden and Representative Muroock, both_of Arizona.
1Hayden'sibirl, S. 17, would have addeé a.n?w Title to. the Socialit
Secarity Act to provide grants to states for old-age assistance,

kN

ald to dependent «hildren, and aid to blind programs for Indlans

- o

- llVlng on trust lard. Répresentative Murdock s blll, H. R. 920,

would have mandated 1id to Indians under these programs, with the

~
-

Mlohe bill died in committee.

/8
-71~

ERIC

Aruitoxt provided by Eic:



er ments to Indlans plus 10% admlnlstratlve'bostsu Both of these’

_federal government paylng the full amount of these a551stance pan ¢

1/ ¢

I

bllls falled to get out of commlttee. z e : ',

‘oa

While Senator Hayden was unable to’ get}commlttee approval

) ’

of hls bill in 1939, he was able to have the Subject brought be-
fore the Senate through an amendment to another blll. Thlsvamend—

ment would have requlred federal relmbursement for sﬁate expendl-

5 !

'ntures for ‘aid to on-reservatlon Indlans under the ald to depen- |

.

.

' vations.

' _concern for the costs cf these programs to the states rather th?h

dent chxldren,‘ald to the aged, and gaid to the bllnd programs, if.
! I

the state plan for such programs "ingludes Fndlans upon the ‘'same

" «llla

condltlons as other persons covered by such plan In addl-

. tion, this amendment would have speclflcal y authorlzedN\he . '

Office of Indlan Affalrs (Qredecessor to the BIA) to "enter 1nto
arrangements for the office of Indlan Af‘a;rs to.admlnlster.any

par. of any such state plan with respect o Indians. There was

° .2

a d1v1slon in the federal executlve respo%se to thls proposal.-
the Interior Department, in a letter whlch was not published in

the Congressional Record, stated its strong opposition, while the

Social Security Board\(HEW's predecessor) supported -it..lllb L
. =

Though the reasons for these ‘agency posltlons were not cleally
dellneated in the floor debate, it appeFrs that Senatorial support/

was based on the -argument that "througHout the West the ‘States

e~ 1
rece1ve no taxes or other income from Fhe varlous Indlan reser- /

nlllc Senator Hayden seems td have been mot1vated by a |

' by an 1nterest in providing these beneflts to Indians, slnce he, P

P

hd © « ) .
offered, as an alternative to th1s amendmengz a proposal whlch‘; 3

. f ) .
would have prohibited federal disapproval of a state plan "because

[P | o -

Jlla

e . T77“84 Cong. Rec. 9027 (1939)L
111b1p54. .at 9028.
l1llc R .
Ibld. at 9027. . .19 ‘

v

I
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" such ‘plan does not apply to or include Indigns" living on a reser-
L 3 i . . . . ) . .
vation. It was this second proposal-—which would have authorized

a state s refusal=t0 provide assistance to on-reservatlon Indlans--
: whlch passed the Senate, in part because thas approach had been
111d "

'lfavored in. commlttee. : However, as w1th the 1935 Ind1an 9en- .

@
L

T 51on amendment, thlS Senate added amendment was deleted _from the .
flnal bill by the conferente committee. .
In 1949 (81lst Congress, lst Se581on), bills 1ntroduced
. in both the House and SenatQ would have provided- federal raid- equal
‘to 80% of the total spent under a state plan. Whlle these blllS

-falled to- reach the floor, th1s bas1c formula was 1ncorporated

.

the next year ‘in the.Navajo—Hopl Act. This blll is. discussed
©in ;ore detail below. Lt a |

-“ The bills(introduced in the:following years‘fall;into.two%
general categorles. .The first copsists offefforts to extend the *

spec1al matchlng férmula in the Navajo—Hopl Act to ‘all Indiah

'; publlc as51stance recipients, or _solely to Navajos and Hopls
rece1v1ng beneflts under other programs under the Soc1al Securlty
3 .

Act. ,These bills are as follows.

84th Cong., 2d Sess. (1956) - S. 3548 (limited -
to Navajos and Hoples, extended to other pro-
grams) .

85th Cong., lst Sess. (1957) - S. 54 (same as

A S. 3548 of previous Session).

88th Congr., 2d Sess. (1964) - H.R. 10230
{similar to S. 3548). .

89th Cong., 2d Sess. (1966) - S. 3527. Ha R. )

- . 15844 (similar to S. 3548). P X
~ ‘91lst Cong., lst Sess. (1969) - S. 2265, H. R.
" ., 6776 (extends Navajo-Hopi Act matching formu- :

. ~ la to Indlans nat10nw1de and extended.to qQther
programs) .
.91lst Cong., 2d Sess. (1970) - H.‘R. 17060 (simi-
.lar to S. 2265 and H. R.. 6775 of previous
session. ' .

L3N

=N

&

None of these'bills was 'reported out of committee. It'should
also be noted that S. 2?65, 1ntroduted in l969, attracted a long
list of sponsors, including Senators from such states as Malne,
West Virginia, and New. 'Jersey, none of which has any federally-'

t4

recognized reservations, and Senators from diverse ideological
- ER o : . : » .

,() . ‘ )
ll%dIbld. at 9027-28. O T

. 72-a




- naw

s providlng*"for a moré equltab;e apportlonmeng ‘between the

ederal deernment" and certaln speclfled states "of the cost *©
of prov1 1ng aid and a551stance under the Soclal Securlty Act

s 4 -
‘es sbeclfled 1n these bills were always

,

:7; one or more of 31x sta es: Mlnnesota,‘Norgh Dakota, Wlscon51n,

to- Indians. : The s

*'\\. i

ThIdaho, and Washlngton. The bllls are as¢follow§

e 84th Cong., 2d Sess. +(1956) * S. 4137 (No.

Lot Dak.), S 4242. (No. Dak.). ' o o
7;:; T « 85th Cong., 1st Sess. (1957) - .s. 574, -H. R.’ :
T : . 3362,.3634 (Wisc., Mlnne., ‘No. Dak., So.

_ pak.), S. 1018 (So. Dak.).
o 88th cong., -lst Sess. (1963) - H. R.'6Qﬁ9
(all six states) S W s - \
- _ '89%:h’Cong.’, ‘lst Sess. -(1965) - H., Ry '5366  *
W (all gixestates). * ) - o ’
. . 91st Cong., 2d Sess. (1970) - H. R.'17624
. ) (all 51x states) T .\
° = o NS R ]
Agaln, everyuone of these blllS°dled 1n commlttee. ' ' '

-

)There have been two,recent.lnstaQCes, in 1970 and 1972, \
.in’which amendments°which_would have increased tme'federal.match-

ing share for certarn'programs under tHe Social;Securitf Act for
';Indian recipients were passed by ‘the sépét¢, only~to die,dntthei
vconference commlttee._ Both‘of these wouddvhave provided.for.V
.100 percent federal fundlng for asslstance—-not serv1ces--under

.these programs to Ind1ansf‘1nqlqd1ng urbanuxndlans and other
J. o
native - ‘people 'not 11v1ng on a reservatlon.

In 1970,=wh11e the Senate was delaberatlng on a blhd to .
amend the Soc;al Securlty Act Senator Metcalfe of Montana 1ntro- 
duced an amendment whlch ;ould have provlded that HEW. would pay.
all ;f the costs of assistance to- Ind1ans under several titles '

ho. i~
e (1nc1ud1ng TltLe IV-A) of the Soclal Securlty Act.}lle' Some of

o h1s reasons for offerlng thls amendment were flnanclal. the loss

- of state and’ county property tax revenue as a result of the fact .
i . . - ‘,‘ ‘ . ) ~ R ‘3§

: 1lle C ' . : : :
.o 116 Cong. Rec. 43669 (1970). - S
) . A — Y '
) /‘ v . . D LY .
72-b : S .
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. that land held by the United States in-trust for Indians'is ex--

empt'from such takes, and'the~meager state income tax payments L’
’ made by Ind1ans as a result of théir ﬁjWerty.l}lf But there was.
, andther reason, one that wa; more central ‘to basic issues of T
’ federal.poldcy:towards Indians. .Senator Metcalf maintained thatj

the *American Indlan is ‘a- Federal respon31b111ty nlllg which ex; |
. Ve

) tends evenvto urban Ind&%ns because many of these‘people moved _
- from‘thelr reservatlons to urban centers as a direct result of
.a federal relooatlon program{lllh- His arguments prevalled and';; TF

h1s amendment was passed by the Serate; only to be deleted 1n

.
)

K conference. \ ’ . \"'
. B ('L L e N -

* : Senator Metcalf placed thls same proposal before the ’

r Senate in sllghtly dlfferent form as an amendment 1n 1972 to.

i11i

H. R. l, whlch included the famlly asslstance plan. . Senator
Stevens of Alaska, presentlng-thls amendment - for Senator'yet-

‘calfi, wade essentially the same' arguments as were made in 1970.

- - - . -

The only additional point raised was the endorsement of this idea

B > = . . - : . . . .
_ by’ the National Governors' Conference, which stated,.in ifis 1972 »

list-of policy positions‘ ) : .- e
+e . . I3
‘The federai\government should admlnister the
Social Security Act programs. on the fedetal- Indian
b . ‘reservations, or if the states are to d1scharge thls
. -function, the federal government .should ‘first grant .
: -adequate jurisdictional authority to the States
thereby. enabking them'to properly d1scharge this o .
functlon.lllJ . o .
» e ® ~ . . ‘ N
Asgwith Senator Hayden's.l939 amendments, the governors =
v o
stated that they would be satlsfled with -one of two alternatIVes.

However, unllke 1939, the’ governors did’'not request that Indlans

. lllrold at 43670. ‘ - . o

lllgIbidr at 43669. o Co
111h '

Ibid. at 43673. . .
BRI S E Cong. Rec. 33427 (1973). NN
| lllJIbld at "33428. 42 - o
‘ | " X . . ’ . . -.\
72-c . - - ‘ -
o . . K ‘, . J , .. . " N -
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living'on reservations c0uld'he excluded, at the states'.option

froﬁ Title Iv-a and similar programs. Instead they requested

o

'"adequate jurlsdlctlonal authorlty" to “properly dlscharge the

"

.duties, w1thout spec1fy1ng what authorrty they deslred or what

i

. wanted to do with - this authorlty. Jdt 1s p0551ble,that.thls phr

<

refers to a deslre to assert state c1v1l and ‘¢ “minal jurisdic-

[ AR
“tion including ‘the taxlng.power, over on—reservatlon Indians.
5 ar . .

”Ig so, such‘a'proposal,~if'presented{to;tongress, wonld probabl

generate strong Indlan opp051tlon.

~Senator Metcalf s amendment was adopted by the Senate bu

v

. \
as in 1970, was dropped in the'conference committeg.

The pattern that amerges from this compilation of propos

legislation is a long: serigs of attempts to have the federal
goGernment pay a greater share of assrstance'to states“providin
aid and a551stance to reservatlon Indlans under programs covere

by the Soc1al Securlty Act. . The sponsors for these bills were



with BIA responsibilities, stated in dictum its view that social

NS

" sécurity -benefits could not be denied to an Indian, wheﬁher'living

on a reservation or elsewhere. It said: - . )
Any Indlan, whether living on a reservation or else—
- where, may be eligible for benefits under the various
,social security programs in which this state partici- -
pates and no limitation may be placed on social security
benefits becasue of an Indian claimant' s residence on
a reservation.

HEW Case Law—-The Caretaker Relative Provisions As Agpllcable To
The Extended Fam;;x v ) - .

b

Although the Soc1al Security Act has nothing to say pertaln-.
,1ng "to Amerlcan Indian famlly customs, one aspect of the Act does.

) 'have particular applicability to Amerlcan.Indlan family - structure,

namely~the “"caretaker relative" provisions of Title IV-A. These

94272 p.2d at 98.

95415 u. S. 199 (1974).

’ : 70
| 9 1p1a.
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Section,606(a) (1) defines "dependent child" as. a needy child who*

"5 .. . has been deprived of parental support or care
by reason of the death, continued absence from the
home,- or physical .or mental incapacity of a parent,

o - and who is living with his féther; mother, grand-

- fathex,’ grandmother, mother, sister, stepfather,
stepmother, stepsister, uncle, auht, first cousin,
nephew or niece, in a place of residence maintained
by one or more such relatives as his or her own home . . .
. {emphasis added)

- .

The iﬁportance of these>provisions to Indian family life

lies in- the féct'thgt the prototype Indian family is the "extended
family," in contrast to the parental family, either natural or
adoptive, of-non-Indian society. In addition, in' Indian society“

the procedures- for determining which members of -the extended family

'will care for a child are usuaily informal. Failure of the pre-
sent welfare system to take into account the extended family and

'its customs would naturally run the risk of precluding benefits
B !

- 9742 u.s.c. §§ 601, 602(a)7, 602(a) (14), 602(a) (15) (A),
602(a) (19)°(A) (i), 602 (a)(16), and 606. - v

. . a1 -

[ . -

" -64-
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v e At issue in Lopez v. Vowell”” was the legality of two Texas

o

regulations in .the Texas Financial Services Handbook which re-

-

quired as a condition of eligibility that a "caretaker relative"
entitled to AFDC could not be married and living w1th a spouse.
These’ prov1s10ns were challenged by a married caretaker relative

as ‘being inconsistent with § 406 of the Social Security ‘Act and

V"tnerefore VlOlathe of the Supremacy Clause. Alternatively, the

'conditions were challenged as Violative of the Equal Protection’

Clause of the 1l4th Amendment.

v ‘The c0urt never reached the equal protection argument.
Ll .

-It found the state's eligibility requirement directly contrary
to the Social'Security Act and discounted the state's contention

_that the- requirements were directly related to a determination

of need. The court said:

_ 98471 F.2d 690 (5th Cir. 1973), cert. denied, 411 U, S.
939 (1973). : 12 ’

-65- ‘
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..a. successful challenge to another provision of the Texas Finahcial;

»

-available only to meet the needs ,of one -of +the” rela-
tives with whom the child is 11v1ng, 42 .U.S.C.A. .
.'§ 606(b) (1), the presence of other rdlatives in the
home, including tne spouse of the caretaker relative, was
clearly forseen. Indeed, the Act not only contemplates
the presence of the caretaker's spouse, but specifies
that-in certain situations the spouse is also to re-
ceive aid, 42 U.S.C.A. § 606(b)(l). This partlcularl-
zation is cogent evidence that Congress did not. . .° /

- authorize the States to limit eligibility to unmarried |

caretakers.100 ) ; J

%
1ol decided two weeks later, rep;e#ents

-Rodriguez v. Vowell,

/
!

Handbook, in thlS case-a requlrement that income and resourees'

accrulng to a child in hlS own rlght could- not be dlverted to

/

" the needs of other members in the household but ‘had to be applled

'Ltoward the child's need. If such income was suff1c1ent o; more .

944.

99471 F.2d at 695.

100,57 F.24 at 693-394.

1ol

472 F.2d 622 (Tex. App. 1973), cert. denied, 412 U. S.
. . -66- .

73 ]
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LIAT W llid\d MY o etdlea ® msel)  meate e tem mran memman—anp | -
famlly entity. (472 F. 2d at 624) '

42 U.S.C. § 606 (A)

.' - .. as the benefits: whlch flow from living at
home rather than in an institution were deemed
important, the relative was required to care
for the child in the relative's own home, . . .
(472 F.2d4 at 625) )

42 U.S5.C. §§ 602(a)7 and 606 (b)

e.e . 1n measarlng need, the need of the. family

‘unit is the quesion, not the need of thé child

+ alone; for the goal of strengthening the family

entity can only be achieved if the needs of the -
caretaker relative are included in determining
ellglblllty Accordingly, § 406(b) of the Act
explicitly prov1des ‘that "aid to families with
dependent children" ificludes assistance to meet
the needs of the caretaker relative . . ."102

In cbnSideriné the legislative history, the court stated:

A. 1950 Legislative Amendments in Committee -

. . . the legislative histofy of the 1950 Amendments:
to the Social Security Act, which ddded coverage for

’
4 ’ * .. PR

472 F.2d at . 625.

102 : LTl

67~



in family. services, the bill would provide that the
name of the program be changed PR ." A. Rep.yNO.
1589, U. S. Code Cong. and Admin. News, 87th Cong.,
2d Se551on, pp. 1943, 1956, (1962). (Court's em-
pha51s) 105 : ’ :

The - court cited Dandridge v. wllllams for the’ dec151onal

precedent that a family unit that 1ncluded a caretaker relatlve

waé’contemplated as ellglble for benefits within the meanlng of
- S J
the AFDC program. .
’ (2) The Arizona Case: The "Legal Adoption" Requirement.
grizona State Dep't. of Welfare v. Department of HEW
449 F.2d 456 (9th Cuir. 1971X

The Arizona State Department of Wedfare in its As51stance

Payments Manual, included thls provision:

0

1031p54.

. 104544,

1051,i4. at 626.




-

(a) The term "dependentAchild“ means a needy child
(1) who ha% been deprived of parental support or

care by reason of the death, continued absence from
the home, o Physical or mental incapacity of a
pParent, and who is living with his father, mother,
ggandfather,‘grandmother,'brother, sister, step- )
father,'stepmother,-stepsister, uncle, aunt, first o
cousin, nephew, or niece in a Place of residence- main-
tained by one %r more of such relatives as his or
their own home \. . . .108

It then struck down Arizona's contention that the definition of
family within Title v wﬁs one of parents and children only:

Arizona makes sevéral claims on behalf of itg
requirement, with ‘none of which we agree. First,
‘Arizona asserts that the requirement is "[i)ln striet
conformity with the Federal Aid to Families with
Dependent Children" to help maintain and strengthen
. family 1life, "because it discourages the splitting-
up of parents and’ children. As ye have pointed out,
however, a "family" within the meaning of the AFDC

S

) l06449 F.2d 456 at 474.
107, . .

Ibid. at 47s5. %

1081pi4. at 476.
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.lished a special pen510n program for blind, crippled and needy

11l0a

aged Indlans. This proposal was deleted from the bill in

~

conference committee. It was supported by John Collier, then
Commissioner of Indian Affairs, who noted that elderly Indians

" now subsist at a near-starvation level through
such help as relatives may be able to give them
and through the very inadequate rellef grants

- now made to the’ Indlan Office.

"

R Usually they do not' have access to the
relief sources which imperfectly serve the
needs of aged white people.

1091hi4. at 477.

10rpid. at 477.

110259 cong. Rec. 9540 (1935).

llObIbld. at 9540-41. B

/ . 17T s
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list.

tion is represented in thi
A bill introduced in 1 38 (75th Congress, 2d Se551on) by

Senator Nye of North Dakota--S. 802-—wou1d have authorlzed an

addltlonal grant for a1d to dependent Indian children. It also
v AN o .

- N
dled in comm1ttee. .

‘The next year, 1939, saw the introduction ,0f two new bills

by Senator Hayden anpd Représentative Murdock, both of Arizona.

-.HaYden's'biIl S: 17, would have added a new Title to. the Soc1al

Securlty Act to prov1de gtants to states for old-age assistance,

~

a1d to dependent c¢4ildren, and aid to blind programs'for Indlans

- o

: 11v1ng on trust lar«l. Répresentatlve_Murdock's blll, H. R.-920,

would have mandated 1id to Indians under these programs, with~the

P 3

1llrpe bill died in committee. - ¢

= {8
-71~




a . Co i . .
Though the reasons for these ‘agency positipns were not clearly

v" ) . ) . “ ' . . . /
delineated in the floor debate, it appehrs that Senatorial support/
was based on the argument that "throug out the West the States ‘ /

recelve no taxes or other 1ncome from Fhe various Indlan reser- /
w1lllc /
A

Senator Hayden seems tJ have been motlvated by a
‘ _concern for the costs of these progra%s to the states rather th?h
/ -

f.vatlonsn
' by an 1nterest in prov1d1ng these ben[flts to Indians, slnce he, »
offered, as an alternatlve to this amendmeug: a proposal whlch

o . 1

would have prohibited federal disapproval of a state plan “because

| ) o
. 11854 cong. Rec. 9027 (1939)
113brpia. at 9028.
llchbld at 9027. - e -
(9 - )
-72="
‘\.‘ "
YT .



", . 84th Cong., 2d Sess. (1956) - S. 3548 (limited -
to Navajos and Hoples, extended to other pro-

grams) .
_ 85th Cong., lst Sess. (1957) - S. 54 (same as
N S. 3548 of previous Session).

88th Congr., 2d Sess. (1964) - H.R. 10230
. (similar to S. 3548). - . - -
89th Cong., 2d Sess. (1966) - S. 3527 H. R.

B 15844 (similar to S. 3548). .
' ~ -91st Cong., lst Sess. (1969) - s. 22654 H. R.
I ‘6776 (extends Navajo-Hopi Act matching formu-

.~ la to Indlans nat10nw1de and extended .to oQther
programs) .
.91st Cong., 2d Sess. (1970) - H.*R. 17060 (simi-
lar to S. 2265 and H. R. 6776 of previous
session. ' )

LI

None of these bills was‘reported.dut of committee. It> should
also be ndied that S. 2265, introduted in 1969, attracted a long
list of sponsors, including Senators from such states as Malne,
West Virginia, gnd New. Jersey, none of which has any federally—.

0 14
recognized :eservationsL and Senators from diverse ideological:
- : ik : _ . SR

llldIbld. at 9027-28. OV S
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conference commlttee.. Both‘of these wonld have provided-for.f
&

'100 percent federal funding.- for asslstance--not serv1ces--under

K]

.these programs to Indlansfalnqlgdlng urbanuxndlans and other

o

@

native people ‘not 11v1ng on a reservatlon.

-

In 19T0f'wh11e the Senate was delaberatlng on a blhg to

o

amend the Social Securlty Act, Senator Metcalfe of Montana intro-

ao

® e

duced an amendment whlch would have proV1ded that HEW would pay.
all of the costs of assistance to- Indlans under several titles

(lncludlng TltLe Iv- A) of the Soclal Securlty Act.llle‘ Some of

L] .
hlS reaSOns for offerlng thlS amendment were flnanclal. the loss

<

1

- of state and’ county property tax revenue as a result of the fact .

'
2

~ llle ' ‘ :
e 116 Cong. Rec. 43669 (1970). - K
) . . . . — R Y . : .
- ' R o
72-b

£,



‘The federalxgovernhent should administer the
-Social Security Act programs. on the fedetal- Indian
. ireservations, or if the states are to dlscharge thlS
. -function, the federal government should first grant .
: »adequate jurisdictional authority to the States
thereby enabling them'to properly ‘discharge thls
functlon.lllj . ‘
LI e v . » . p :
As;w1th Senator Hayden's 1939 amendments, the governors ™
o .
stated that they would be satlsfled with -one of two alternatIVes.

However, unllke 1939, the’ governors did 'not request that Indlans

) . ° . b\ M . ) &
lllfIDld at 43670. : 3

lllgIbid. at 43669. o L

lllthld at 43673. .
. Ulipgg Cong. Rec. 33427 (1973). . L
lllJIbld at 33428. w2 o .. : " .
‘ X , - Y . :
72-c -
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and owned by the Federal .

v

L 1949 Arizona and

olic assistance 'programs

Security Administra-
formally resolve this

ry 1949.116a Before

based on these hearings

s land under federal

EioHT T THe " t6tal Tamount
according to a recent
cal Abstract of the
tatistics in the 1950
st land as -being "under
of "lands under federal
the Office of Indian
, exceeded the total

e Provisions for Navajo

at 116 Cong. Rec. at |

-
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The Economic Opportdnity Act, embodying the war on poverty

programs, authorized grants to community action progfams set up

by Indian tribes‘and'Neighborhood Youth Corps.146 The dramatic

effect of the new legal services programs, located on or near the

reservations, on the wﬂole complexion of Indian law has already
%
been' discussed. For the CAP program, Indian tribes are row spe-

cificaliy subsumed under terms such as "publicﬁagency,”147

w148 149

"community, and "political subdivision of a state."

Indian tribes are now eligible for grants from the Depart-
ment of Justice under the Juvenile Delinquency Prevention and

Control Act where they are subsumedispecifically under the term

wl50 .

"public agency. By a 1971 amendment, Indian tribes are in-

cluded under the term "unit of general local government," per-
mitting them to obtain grants from the Omnibus Crime Control

and Safe Streets Act.151

146Pub. L. No. 88-452, 78 Stat. 508, § 112 and .§ 205(a).
42 U.S.C. §§ 2723 and 278%. Since eliminated by Pub. L. No.
90-222 § 1104, 81 Stat. 691 (1967). See 42 U.S.C. §§ 2781, 2790,
2797, 2808-2812, 2823-2825, 2832-2837.

14745 u.s.c. § 2790(a).

14845 y.s.c. § 2790(c) reads:

For the purpose of this subchapter, a community may
be a city, county, multicity, or multicounty unit, an
Indian reservation or a neighborhood or other area . . . .

14945 y.s.c. § 2790(f) reads:

For the purpose of this subsection, a tribal
government of an Indian reservation is deemed tO be a
political subdivision of a state.

o

150p4h. L. No. 90-445 § 410, 42 U.S.C. § 3890; now 42 U.S.C.
§ 3891(2) by Pub. L. No. 92-381 § 3. The language recads:

(2) The term "public agency" means a duly elected
political body or a subdivision thereof and shall not be
construed to mean the Office of Economic Opportunity. Such-
term includes an Indian tribe.

151

now reads: .
. . . "unit of general local government” means any city,
county, township, town, borough, paush, village, or other
general political 'subdivision of a state, an Indian tribe
* which performs law enforcement functions as determined by
the Secretary of the Interior. . .

Pub. L. No. 90-351 (1968); 42 U.S.C. § 3781(d) which

1

J



Despite the developing historical pattern described above

and despite the fact that certain federal agencies, by admini=-
. . . R —r—‘—/’/.——/
strative ruling, regulations or statutes, have-specifically in-
- . . 7~——""/_-"/7— - :
cluded Indian tribes-as potential recipients of federal programs,

as a. general prqposition the s%tuation today is uncertain and con-
fused. 1In 1968, Presiden£ Johnson created in the office of the
Vice President; a new National Council on Indian Opportunity,
whose responsibility it is to coordinate‘Federal acti?ities in

the Indian field.l52 In February 1974, the Council issued a

report, and - among its conclus.ions were:

6. Only 86 domestic assistance programs
(14%) from a potential universe of €00 are
Presently being utilized by federally recog-
nized Indian tribes. Of the 86 programs in
which Indian tribes are participatihg, only
43 of these programs (50%) were utilized by
more than one tribe.

»7. There is no organized, positive, affirma-
tive federal effort to, on a thrust basis,
create an awareness of potential, and generate
extensive utilization of available federal
domestic assistance programs. to improve tri-
bal economic and social status.

8. There is no basic reference tool designed
for usé by Indian tribes to help them in
targeting in on potentially useful federal
domestic assistance programs and to equip
them to succeszull{ compete for federal
assistance dollars.153

In pin-pointing particular problems, the NCIO mentioned the "public

agency" problem, in the following langua-e:

One of the problems faced by Indian tribes when ap-
‘ plying for assistance under Federal progrmas 1is the
lack of consistancy in the way tribes are viewed by
the various government agencies. A tribe meeting
the legislative requirements for one agency'a pro-
gram may be precluded for participating in another
agency's program--with the same legislative require-
. ments--due to different statutory interpretation by
The administering agency. For example: the Civil
Service Commission precludes Indian tribes from par-
ticipating in their State Personnel Merit System
Technical Assistance and Intergovernmental Personnel
Grants Programs. The legislation dealing with these

“

152506 33 Fed. Reg. 4245 (1968). .

153"In‘ventory and Analysis of Indian Tribal Participation

in Federal Domestic Assistance Programs," p. 4.

Y&
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programs (the Intergovernmental Personnel Act) has
been interpreted by the Civil Service Commission
General Counsel as not including Indian tribes as_

~—=-——————"units-of-local yovernmentr. Thé Department of Health,

In a&dition, the report commented upon the adequacy&ggm:ke Catalog

Education and Welfare precludes tribes .from parti-
cipating in their Educational Personnel Training
Grants--Career Opportunities Program because they

. do not recognize Indian tribal schools as "local

educational agencies". Conversely, the Department

of Justice (LEAA) considers Indian tribes to be

"units of local government" but has provided assis-

tance to them basically through single state agencies
pursuing law enforcement assistance programs. The
Department of Transportation (FAA) considers Indian
tribes to be “"units of local government" and has provided
assistance to them under their Airport Development Aid
Program.154 ¥

of Federal Domestic Assistance for tribal purposes:

"[The tribes] pointed out that the catalog was written
to serve a city, county or state governmental unit.
In most instances requitrements did not extend any
consideration to the unique position of Indian tribes . .
It became evident . . . that some effort should be

made to develop a substitute or better yet--a reference
‘tool designed exclusively for the use of Indian tribes.

HEW Regional attorneys in Region VIII and IX -have on two

'separate occasions determined that Tndian tribes are to be con-

155

sidered public adgencies: within the meaning.of the Social Security

Act.

< El

In the instance of Region IX, the Regional ATtorneys Opinion

contained a statement;£hat the Human Resources Division of the

office of General Counsel "concurs in thcse conclusions."156

The Region IX Attorney's opiniun of November 12, 1973,

“ was titled: "Consideration of Navajo Tribal Funds as Public

Funds."” This opinion_wgs in response to the request of the Zsso-

ciate Regional Commissioner, Region IX, as to whether federal -

4__fuﬁds-could»goAdirectly to the Navajo Tribe, 'as public .agency

within the meaning of Titles IV-2 and \., in implementing the

- - Navajo Social Services Demonstration. Project. Among the authori-

ties used for the decision were:

1541pid., atSp. 32. : \

1551pid., at pp. 34-35.

P ————

156fn. 6, Regional Attorney IX Opinion "Consideration of

Navajo Tribal Funds as Public Funds," Nov. 12, 1973.

v
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1. Handbook of Federal Indian Law (U.N.M. 1971), p. 122

{plerhaps the most basic principle of all Indian
law, supported by a host of decisions . . . is the

principle that those powers which a¥e lawfully vested — " ="
_in an Indian tribe are not, in general, delegated

powers granted by express acts of Congress, but rather

{nherent powers Of a limited sovereignty which has never

been extinguished {emphasis is that of -the author)

Also ¢ited M. Price, Native American Law Manual, pp.
422-423 (1970) (acting 55 1I.D. 1l4)

2. By analogy: The Federal State Revenue Sharing Act,
P. L. 92-512, section 103 (d) (1) where. this definition
appears:

.

The term "unit of local government" ‘means.the govern-— -
ment of a county, municipality, township, or other

unit of government below the state which is a unit

of general government (determined on the basis of the

same principles used by the Bureau of the Census for

general statistical purposes.) Such term also means . Vi
. . . the recognized governing body of an Indian tribe——"
or Alaskan native village which performs substantial
governmental functions.

3. By analogy: The Older Americans Comprehensive
Services Amendments of 1973, P. L. 93-39, Section 302(2)

For pu;poses of . . ., [Title III--Grants for State
and Community Programs on Aging]--

The term "unit of general purpose local government"
means (A) a political subdivision of the State whose
authority is broad and general and is not limited to
only one function or a combination of related func-
tions, or (B) an Indian tribal organization.

The decision concluded " . . . .in view of the recognized princi-

‘ple that Indian tribes exercising substantial governmental func-

tions independent of a state possess the attributes of a limited

5 .

sovereignty, and in light of the above feferénced Congressional

mandates directing the Secretaries of certain federal agencies‘

under specified circumstances to recognize the governing body
. v N A

“of "an Indian tribe as a 'unit of local government'-(i,ez,-a-public- R

agency),%. . - iit follows that] . . . Tribal funds could be con-
sidered public funds for purposes of federal financial participa-
tion under Titles IV-A and VI of the Social Security Act."

. The Region VIII Attorney's Memorandum, Memo 74-132, October
31, 1974, was entitled "Status‘pf Indian Tribal Gove;nments as
Public Entities." Approximately a year later, Region VIII's

s

Attorney issued a. memorandum containing a compilation of HEW. .
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authorities in response.to_a request from the Deput& Regional Com-~
.mmiiﬁigﬂgfL;§R§LAF9MSHPPPIFMthe”PIOPOSition,that'ﬂlegallyﬂcontractéd

Indian tribal governments, courts, and other authorities are‘in

fact public bodies and not‘private organizapibns.“ Among the autﬁ-

orities cited were:

l. Memorandum to General Counsel Files -- SRS
Division,. Jan. 11, 1971 "Foster Grandparents
Program ~- BIA Facilities as Source of
Matching Share™ by Jchn P. Fanning

. In the process of rendering an opinion on the ~
- BIA as source of matching share, the memorandum ...
contrasted the BIA with Indian tribes, stating:
 "Tribes are local government agencies. Money
appropriated for them from the Indian trust fund
is their money, and is used 'for expenses of
tribal attorneys, establishment and operation of
tribal enterprises,'inyestments and the welfare
of Indians." (Budget of the United States, 1971,
Appendix 552) The tribes, like the District of
Columbia, are governmental entities distinct
from the United States, and money appropriated
to them by the Congress does not have a Federal
character for the purposes” of matching."

2. Memorandum to Regional Commissioner, SRS,
from Regional Attorney VIII, "S6RS -- North
Dakota -- Family and Children's Services for
Indians" December 17, 1971, Memo #71-08

'In the process of reviewing a draft letter to
the Director of North Dakota's Department of
Social Services the Regional Attorney suggested
these additions: * '

“. . . an organized Indian tribe has, by
virtue of its inherent sovereignty, the
power tO regulate foster homes within its
jurisdiction.” :

".". . North Dakota could meet its Title IV
v responsibilities in providing foster care
and services by contractual agreements with

== ——-——the -governments -of -the-various tribegr ™ -

Authority for the first proposition was Iron
Crow v. Oglala Sioux Tribe of Pine Ridge Reser-

- vationl®7 and Federal Indian Law, United States
Department of Interior at page 395.

157531 F. 2d 89 (Eighth Cir. 1956). -

. 10l
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The “public agency" problen\is not confined solely to the
‘federal government and federal statutory 1nterpretatlon issues.
:ri”:It ‘conies up~as ‘well when a state agency\\ shes to contract with an
Indian tribe. For example, the Navajo S::}a{\Services project

(discussed in detail in Section V) was in jeopardy until an Arizona

statute was passed which permitted the state umbrella public welfare
agency to contract with an Indian tribal council, where the council
was defined as a "public agency". Two examples of -state inclu-

sion of an Indian tribe under the "public agency“ rubric fo:\the .

" purposes of state 1ntragovernmental contracting follow.

-t

In February 1974, a special statute was passed in SOutH\
Dakota to include "any Indian tribe" w1th1n the term "public agencyf
N

"of a new state provision permitting intra and intergovernmental \\\

contracting. The statute read: \
For the purposes of this chapter, unless the context
otherwise requlres, the term

B

. (1) "pPublic agency means any county, municipality,
' township, school district, conservancy subdistrict or
drainage district of the state of .South Dakota, any
agency of South Dakota_state government or of the’
United States; any polltlcal ‘subdivision of another
adjacent state; and any Indian tribe.

In 1974, a new Arizona provision, also one permitting,intraf

.

governmental contracting, was passed which read in part:
For the purposes of this article, the term "public
- agency" shall include . . . Indian tribal council

11-951 Ariz. Rev. Statutes; 1974-1975 Cum.
Pocket Supplement. : .

lSSSouth Dakota Compiled Laws, 196731974 Cum. Pocket Supple-
ment. Ch 13, s L 1974 approved February 20, 1974 adding "and
any Indian trlbe
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IV. BASIC LEGAL PROBLEMS

Structure of SRS Programs
" This section analyzes the specific types of legal and
jurisdictional problems that have arisen in the administration of

the SRS programs studied in this report on Indian reservations.

In addition, it examines two states--Arizona and North Dakota--for

i

“concrete examples of these problems and for the attempts at their

resolution. First, however, it is useful to review the principles
underlying .the general conflict between the structure of SRS

programs and the limited jurisdiction of state.governments on
. .

Indian reservations.

As explaiﬁed in the previous section, the general structure
of SRS érqgrams is'one of state administration or supervision of
assistance and sérvices, with the federal government providing
financialﬁassistance. 'further, federal statutes and regulations
limit the discretioﬁ of state and local agencies through a variety
of requirements which must be followed by.those states which héve
elected to partiéipate in these programs. One of these requirements
is that the state's prograﬁ must be administered or sSupervised (if
the actual administration is the responsibility of county govern- "
ments) by a single stéte agency. Anothervrequirement_is that the
state's pro¢rams must be provided on a state-wide Lasis. Under-"

lying the statewideness requirement is the constitutional principle

of equal protection, which prohibits a state from treating one group

of people differently from;another unless this difference is justi-

fiable--a very difficult burden for the state to meet if the dis-

crimination is along racial or ethnic lines.

The Limited Jurisdiction of State Governments on Reservations

This summary of the structure of SRS programs makes it clear

the programs were designed for administration by each state compre-

hensively within its borders. However, as discussed in the first

section of this report, Indian tribes are a ‘governing body unto

. themselves, and possess many of the attributes of sovereignty,

_92_ '3
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including the choice of form'of government, the election of.tribal
} leaders, the establishment of tribal court systems, the regulation

of conduct among tribal members, and the administration of tribal

géVef;ment'ﬁithin'the;limits=of the reservation. The ﬁotentiai
.« for jurisdictionai conflict between statés and tribal.governﬁents
is clear. S | . “ o
To discuss this_potehtial jurisdicéiohal conflict with
. clarity requiresbconsideration of three major issues:
(1) the definit%on of an Indian
(2) the definition.ofAIndian céuntry-- : -
the gedgraphical limits of controlling
Indian law
(3) the impact of P. L. 280.
For our purposes, the fi;éé issue--who is an Indian--may
be discussed rather briefly, éé most of the tribal-state conflicts
affecting the delivery of child welfare services to Indians do not

turn on'the'question of whether a person is an Indian or ﬁbp;

Tribes have the power to prescribe qualifications for

i~

membefship, and the federal Congress may also define the character-

. lstics of members of a tribe.l

The question has been addressed many times by Congress,

’

federal agencies, and the courts, with differing definitions re-
sulting. The Indian Reorganization Act? contains the following
definitions

All persons of Indian descent who are members of any
recognized Indian tribe now under federal jurisdiction,

and all persons who are descendants of such members

who were, on June first, 1934, residing within the

_present boundaries of any Indian reservation, and shall

further include all gther pefssns of ‘che~half ot more "7
Indian blood . . . .3 ‘

1Stephens v. Cherokee Nation, 174 U. S.»445'(1899).
225 U.S.C.A. §461, enacted in 1934.

325 U.S.C.A. §479. 1ud
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‘™ The general federal statute providing for contracts

*L; regarding Indian q@qcationA has Been interpreted through federal

regulations as providing for:

. . , the education of Indian children of oneg
v fourth or more ‘degree (0of) Indian blood . . .

" . Many recent federal statutes and regulations and cases

~

fénd toward a broad definition. For example, Section 4 of the

1975 Indian Self Determihatioq Act says "Indian means a person who
. v e o : :
is a member of an Indian tribe."

- . The federal regulations for the 1972 Indian Elementary..- .

and Secondary School Assistance Act® contains the following defi-
nition: c T
Any individual living on or off a reservation, who:
‘(a) is a member of a tribe, and/or other organized
group ¢f Indians, including those tribes, bands, or
groups terminated since 1940 and those recognized
now or in the future by the State in which they '’
reside, or who is a descendent in the first or
- second degree of any such member, or (b) is con-

.. sidered by the.Secretary of yhe Interior to be an

Indian. for any purpose . . . :

Finally, the present regulations of the Indian Health
Services describing the class for which treatment is available

state:

-

(1) Services will be made available . . .. to
persons of Indian..descent belonging to the Indian
community served by the local facility . . .

(2) Generally, an individual can be regarded as
within the scope of the Indian health and medical -
services program if he is regardeg as Indian by the
community in which he lives . ". .

A more difficult, and more significant, issue for the
purposes of our study is the question of defining "Indian Country,"
the term long used to loosely define the geographical confines of

“~Indian authority within reservations. The outline of tribal Indian

+¥

425 U.S.C.A. §§452-456.
525 C.F.R. §33.4.
620 U.S.C.A. §§24laa-ff.

745 C.F.R. §186.2.

842 C.F.R. §36.12(a). 1v5
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jurisdictional authoLity varies acébrding to the issue involved
as a function of thg relevant treaties and the statutory 1egis-
lative history.

Ténsﬁart with a relatively clear example, we have pre-

viously mentioned the Major Crimes Act of 1885, giving federal

courts exclusive jurisdiction over certain offenses committed

between Indians on reservation ldnds. For this purpose, federal
law contains the following definition:

. . . the term Indian Country, as used in this
chapter, means (a) all lands within the limits. of

any Indian reservation'under the jurisdiction of -
the United States Government, not withstanding the
issuance of any patent, and, including rights-of-way
running through the reservation, (b) all dependant s g
Indian communities within the borders of the United
States whether within the original or subsequently
acquired territory thereof, and whether within or -
without the limits of a State, '‘and (c) all Indian
allotments, the Indian title td which has not been
extinguisged, including rights-of-way running through
the same. : . -

Let us next turn to the polar extreme and examine the
difficulties attendant in resolving the quéstion of the geograph-

ical limits of tribal Indian authority in the most recent United

States Supreme Court Case addressing the issue, DeCoteau v. District
Court.19 The narrow question was the authoxity of South Dakota

'
state courts to order placement of Indian children in foster homes,
and to exert criminal jurisdictisn over Indians for acts committed
oh,lands within the confines of a reservation.

The issue thereforé turned on the original establishment
and subsequent modifications in status of the Lahe-Tranesse Indian
Reservation of the Sisseton and Wahpetoﬁ Sioux Indians. 1In both
cases acts comﬁitteé by tribal members occurred on lahds yi%hin
the borders‘of a reservation originally created By treat}min~1867,
but owned and settled by non-Indians since 1691 when by federal

law the United States purchascd about 85% of the original reser-

vation acreage and then opened it to settlement by non-Indians.

%18 u.s.c. §L151. .
100
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The result was a random pattern of parcels of land held by

‘Indians in trust allotments soattered among lands held’by‘non4

Indians, all within the confines of-an original reservation--the -

"checker board jurisdiction" issue writ iarge. -

To answer the question .of whether state court jurisdiction
could be predicated on acts committed by Indians on the non-Indian
owned land within the confines of the Original reservation, it
was necessary to determine if the reservatlon status of original
area had been termlnated.r If not, then JUrlSdlCthn over Ind‘ans‘
for acts within the area remalneo in tribal or federal courts,
accordlng to the "Indlan\\ountry statute previously mentioned.

The Supreme Court took these cases because the Supreme Court of
South Dakota and United States. Court of Appeals,. Eighth Circuit,-
reached opposite results in resolvihg the question.ll

o

After examining the provisions of the original treaty, the
detailed legislafive history of the subsequent act of Congress
purchasing the land from the tribes (including contemporaneous
newspaper reports and reports of the Commissioner of Indian Affalrs
to Congress), other contemporaneous acts of Congress deallng with
~ather trlbesr»tbe wrltgsp agreement and recorded comments of
tribal and federal government spokesmen during the negotiations
leadiné to the agreément, and Supreme Court precedent, the court
concludeo--with three justices dissenting--that the original reser-
vatroh status had been terminated and jurisdiction proper;y belooged
in the state courts. ) '

The DeCouteau case merits mention not so much for rts prece-
dential value, which is limited to its facts,.but because_it shows
the necessity to examine treaties, federal laws, legislative history
and court preoeaent before answering'the question of whether stete

or tribal authority will control in any given case. Indeed, even

if the existence, or non-existence, of reservation status can be -

~ e

llsee peCouteau v. District County Court, 211 N. W. 2d 843"

"(So. Dak. 1973), and United States ex rel Feather v. Erickson, 489

F.2d 99 (8th Cir. 1973).
1v7
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determlned, one’ must then con51der another factor, the balanc1ng

test suggested by the Unlted States Supreme Coﬁrt in Wllllams v.~f .”,

Lee.;? The court there suggested that, state actlon was 1nvalld

1f lt 1nfr1nged on the rlght of reservatlon lndlans to make thtlr

e KRR

e

. own laws and be governed-by them. Werhave followed the-course of ? Qﬁ

e

the subsequent development of th1s test in Sectlon I of thls report.yh

< o we now turn to the last major consteratlon 1n an examlhatlon

\

of the llmlted Jurlsdlctlon of state governments on reservatlon

. : -

lands—fthe 1mpact of P. Ly 280, passed by the Unlted States Congress .

- 5 h /, ; R

in 1953.13 It gave ClVll and cr1m1nal jurlsdlctlonrover essentlally E

. “ 4 i :

all Indlan lands’ wlthln the1r borders to the. utates‘of Araska,a?‘lg{ﬁ
Callfornla, Minnesota, Nebraska, O:egon, and WlSCOﬂSln.;f1,'. Qn';“”

\

3

It further pr0V1ded that 36 other states could enact staLe

J.A. e

leglslatlon to assume e1ther civil or crlmlnal jurlsdactloh, or ,_ﬁ“ﬂp

]

both— W1th1n their borders. 'Nevada. assumed“crlmlnal and c1v1l ;;‘;&1}

jurlsdlctJon in Indlan Country, w1th llmlted,exceptlons, un 1955

v

1nally, P. L. 280 allowed the States of Washlngtonp Arlzonaﬂ

,'
Montana, New Mex1co, North Da&pta, Oklahoma, South Dakota and Utah

to.assume ClVll or crlmlnal jurlsdlctlon over. Indlan reservatlonsﬂ‘ ﬂk_

“within their boundarles by other procedures, generally amenglng
their state constitutions to Lhange prOV1slons‘wh1ch dlsclalmed .-5 e

f\ . o on
state authority over Indlan owned lands w1th1n those states"

PRI
-

P. L. 280 denied authority to,any state, however, to encumber
p X s
or tax trust ]ands owned by Indlans, or other Indlan lands subgect
- o ¥

to federal restrictions against allenatlon, such as allotted lands.m

R

The state response was as follows:

(1) In Arizona, the state has extended its'jurisdiction"onlyﬁ
for air and water pollution..laws.14 B 3
(2) Montana has extended criminal jurisdiction-.only over’

the Flathead Reservation, although other tribes may consent(iffthe

A P
< T

12358 v. s. 217 (1959).' SR C.
1367 stat. 588.

145 Rr.s. §36-1801, 1865. e I

_97_

o

Aruitoxt provided by Eic:



]

.-

relevant county commissioners:-also.consent, and a tribe.may obtain
P ' ; S
retrocessidn‘after two years.15
(3) In New Mexibo,-; constitutional amendmeﬁt to assert
jurisd%ctién was ;Ejected'iﬁ a popuiér,yoté in 1969.

L . ] . .
(4) North Dakota amended its constitution in 1965 and

s

passed Iegiéiation‘assumin§ civil jurisdiction over tribes or
‘indiViguals with their‘conscnt.16 Thus far no tribe has consented,
_althouéh apparehtly¥somé,indiViauals.have. o
y, (5) Oklahoma has made no effort to. assume jurisdiction
under P. L. 280.
"(6) South Dakota submitted legislation allowing the goveiéor
to assume jurisdiction by proclémation to a referendum vote in 1965,
and the proposal was defeated. ' :
(7) Utah passed legislation in 197i to assert civil and
criminal jurisdiction, conditioned upon Indian _c_:onsent.17
(8) Washington passed legislation in 1957 under which civil
and criminal jurisdiction was assertéd over nine tribes, at the

18

request of the tribes. In 1963 it asserted criminal and civil

jurisdiction byer all fee patent lands on reservations, with civil
jurisdiétion asserted err all reservation lands in the areas of
l scho&l attendance,'pubiic assistance domestic relat;oﬁs, mental
illness, juvenile delinquency, adoptions, dependent children, and

traffic laws--all without the consent of the tribes.1? The

A

)

versial.20 ' ' J

| |
, | o

Washington response has been the most complex and the most contro-

’A

15R.c.M., 1963, §§83-801, 802, 803.

léy.p.c.a. §27.19. .
17gtah code §563-36-9 et seq./(1971).
18R.c.w. §37.12.020-070." |

: 19p.c.W. §37.12.010-070.

20See, for example, 1 Justice and the American Indian, The
Impact of Public Law 280 (1974).
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(9) Florida has asserted exclusive civiluand.crim;ngk, o’

jurisdiction.21 - .

- . S
(10) Idaho exercises civil and criminal jurisdiction with

respect to school attendance, juvenile dclinquency, dependent and
neglected.childfgn, mental illness, domestic relations, public
assistance, and motor vehicle laws.22 Other jurisdiction may bé
asserted with tribal consent.

No other states have chosen to assert jurisdiction under
thg provisions of P. L. 280. Many others have asserted juris-
diction, particularly in the Eastern United States, on grounds
of early state treaties with tribes, special federal“s%atutes, or
state establishment of reservations. .

It is important to remember that the Indian Civil Righés
Act of 1968 prevented further unilateral assertion of state juris-— -
diction over Indian Country, and that gince tribal cbnsent has beep
required, no further state assertion of jurisdiciton has occurred
to our knowledge.

As one might expect, the comple¥ity of P. L. 280 and the,
generally strong and negative response it elicited from Indian
tribes has produced much litigation. Several cases have significant

ramifications~-though localized--for an examination of child

welfare services for reservation Indians. Kennerly v. District

Cou§£23 was the United States Supreme Court's only pronouncement

to date on the adequacy of gtate processecs in assuming jurisdiction.

under P. L. 280. There, Blackfeet Iﬁdian tribal memberé gere sued -

in the Montana state courts for debts thcy contracted within the
'ébgfihes'OE'tHé“éiaCkfeeﬁ'RCSéEUéEibn.”mThé“ﬁl&éifébt“Tfibal'Cbﬁﬁéir”4

had passed an ordinance granting the state courts concurrent juris-

diction over civil matters, but the Montana legislature had never

2lp . s.n. 6§285.16 (1961).
2273a. Code §67-5101.

23400 U. s. 423 (1971). 110
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_‘asserted civil jurisdiction by its own actions. The court ruled
the tribe could not unilaterally give the state jurisdiction over

Indian Country. - . ' g

Similarly, in ‘Black Wolf v. District Court,24 the Montana
Supreme Court held that state courts could not exercise criminal
'jUriséiction over Northern Cheyenne Indian childgen. A tpibal - -
court had attempéed to transfer jurisdictioh to the state court.
.for'commitment of the children to a state institution, but again
the state legiélature had not asserted jurisdiction-over the
Northerq Chéyenne reservgtion. These two decisions have héd wide-
5 ranging.impacts in Montana, since Ehcy‘opqn}tg question the validity
of state ang'tribal court orders purportidé to commit Indians to
state institutions.
Howéver, despite the procedural rigor required for valid
assertion of state jurisdiction over Indian Country, it is clear
that those states which elected to extend their jurisdiction

unilaterally, during the 1953-1968 period when P. L. 280 was in
full bloom, now have great powers in Indian Cﬁuntry——and'the
affected tribes correspondingly less—-depending on the specific
form and extent of jurisdiction chosen.

Against this backdrop, we noQ examine thrce areas of re-
curring jurisdictional conflict between state governments and
Indian tribes: licensing ofifoster care and day care facilities
on' reservations, state reéognition and enforcemént of tribal court
orders,. and the activitie; of state or county social workers on
Indian reservations;

Tjﬁi?ate—ﬁiccnsing—oE~FosteEwCare“Homes and Day Care Facilities on

Indian Reservations
H

One of the most persistent jurisdictional disputes involving

child welfare programs on Indian reservations has been.over the

gquestion of whether or not a state has the authority to license

24493 p.*2d 1293 (Mont. 1972). . :

-100~
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foster care homes or day care faC111t1es docated within the
exterlor boundaries of an Indian reservatlon.
Severa; prov151ons of Titles IV-A and IV-B, and XX of the
. Social Sechrity Aqt, require’ state licensing or'apprbval of
fester care homes or day care facilities. Under the Title IV-2A
program of assistéhce to needy children in foster care, payments
. may be-hade to or on behalf of an~e1rgible"child who has been
-placed 'in a foster family home . . ; "which is licensed by the\
%&ate in thch it is situated or has been apprcved,;by the agency
ofisuch State, responsible for liceqsing homes og this type;las~
meeting tite standards established for such licensing."2® The ..
key werds here,'"licensed or approved," as well as the lack of
federal statutory standards, are_ repeated for day care services
under the Title IV-B. Chlld welfare services program._ A state
plan for day care services must provide:
S that day care prOV1ded under the plan will be
provided only in facilities (including private-
homes) which are licensed by the State, or apptoved
(as meeting the standards established for such
licensing). by the State agency resgonsible for .
licensing facilities of thls_type.
This should be contrasted with the provisions in Title IV-C for

4

child care for parents in the AFDC-WIN program. These provisions
r'd . '
make no mention at all of licensing, approval, or standards for

these day care faC111t1es.27

The new Title XX, effective October l. 1975, changes this

‘28

picture somewhat. Child care services in the child's home, if

provided; can receive federal payments only if

e T .
2542,_U S.C._§608. _ This: provision. also applies--to..children—. _.

- placed ~in “child- carerinstitutions.“~~Themrequixement for licensing -
" or approval is virtually identical to that for licensing or approval

of "foster family homes." s

2647 y.s.C. §622(a) (1) (C) (v).
2742 y.s.c. §602(a) (19) (G).

28Sihce Title XX deals only with social services, not
assistance payments, the. "licensing or approval" regquirement for
AFDC foster care assistance is unaffected by this new statute.

-
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the care meets standards established by the State
which_are reasonably in accord with recommended
standards of national standard-setting organizations
concerned wlth the home care of chlldren, .

and care outside the child's home is eligible for federal money

only if the case meets the federal interagency day care require-

ments. 22 If a Title XX state plan provides for child day care

services, it must provide:

for the establlshment or de51gnat10n of a State
‘authoérity or authorities which shall be responsible’

for establishing and maintaining standards for such
services which are reasonably in accord with recom-
mended standards of national organizations concerned .
with standards for such services, including standards
related to admission policies for facilities providing -
such services, s§5ety, sanitation, and protection

of c1v1l rlghts .

Another prov151on contalns a requlrement, v1rtua11y 1dent1cal
to the child day care pr0v151on_just described, for.serv1ces to
individuals "living in institutions or foster homes."31 These
Title XX £e§uirements} unlike Title IV-A and IV-B; do not mehtion
state'"lieensing or‘approval," but instead reqﬁire that there can
. o
be "a State authority or authorities . . .'respohsible'for es-
tabllshlng and malntalnlng standards., It ie uncertain just
what effect this change in statutory language will have on the
" licensing dispute that has arisen under the "Llcensed or approved"
'provision. Also Title XX establishes é national benchma;k for
: . . PR
comparing the standéras adopted in_a state's Title XX state plan.
The licensing issue arises only for services prov1ded on
Iﬁdian_reservatlons.' In thls report, the term "Indlan reseryatlons"

is used as a recognizable substitute for the more technical term

"Indian Country." The courts have.increasinglf used the definition

_w_contalned_ln.lﬁ U S C.,§1151, espec1ally subscctlons (a) ‘and - (c)

[(Tlhe term "Indian country" . . . means (a) all
land within the limits of any Indian reservation
under the jurisdiction of the United States govern-
ment, notwithstanding the issuance of any patent,

2942 u.s.c. §2002(a) (9) (A). The federal interagency day
care requirements are set forth in 45 C.F.R. Part 7l.

3042 y.s.c. §2003(d) (1) ().
3142 u.s.c. §2003(d) (1) (F).
113
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and including rights-of-way running through the

reservation, . . . and (c) all Indian allotments,

the Indian titles to which ‘have not been extinguished,
e including rights- of—way running through the same.

These subsections ‘of §1151 establish two situations ‘in which land

is con51dered to'be "Indian Country B (l) land within the exterior
h‘boundaries of a reservation, including land sold to nonTIndians

and +(2) all allotted land, the Indian titles to which have not

been extinguished, outside of an Indian reservation. Within an

Al

Indian reservation, all land is Indian Country, even if ‘that

reservation has been opened to settlement by non- Indians, if’ the,

Congre551onal intent was not to diminish the size of the reservation

32

If land 15'opt51de the boundaries of a reservation, it may fit the

SlBIE;S.C, §1151(c) definition of "Indian Country" even though

parcels of such land are situated in'checkerboard fashion, inter;

spersed with lana as to which‘state law is clearly‘applicable.

'To.recapitulate: the licensing dispute'has'arisen with

respect to Title IV-A and IV-B programs for which the Social

) Security Act requires'the state to license or approve foster care
homes or day care facilities, although no federal standards are
contained in the Act; _The new Title XX program may give the state
more flexibilityuin the administration of standards——nnless the
words "establish and maintain standards" are interpreted as pro-
hibiting delegation of state licensing type fnnctions-ewhile

" limiting the state's discretion as to the content of the standards.
These problems arise when these services are delivered to "Indians"

in "Indian Country." The sometimes ambiguous nature of these terms

can lead to further conquion in borderline cases.

e The state's. authority to- license - in. the fosterwhome or- day S
. care field, legal/jurisdictional questions aside, generally derives

from specific legislative enictments. These statutes are in turn

323e1mbur v. Superintendent, 368 U. S. 351 (1962). Three
U. S. Supreme Court cases in the last thirteen years--Seymour v.
Superintendent, supra; Mattz v. Arnett, 412 U. S. 481 (1973);
and DeCoteau v. District Court, 95 S. Ct. 1082 (1975)--have
established that, an extremely careful reservation-by-reservation
analysis must be made to determine this Congressional intent and,
therefore, to ascertain the reservation boundaries.

. ) ) . —3103_
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suﬁpértqd by the ststefs "police'power;" a concept that encom-

passes governmental activities to protect the public safety,
health, and welfare. Statutory provisions in tHis area generally
provide for the designation of an -agency responsible for adminis-
tering the licensing program, with fﬁndingyforvinspectors and
other reécessary positions. These statutes can also include civil
* and/or criminal penalties for operation without,a valid license.
It could be argued that Congress consented to state
inspection of foster homes and day care facilities on Indian
reservations when it passed 25 U.S.C. §231, which reads, in
pertinent part: )
The Secretary of the Interior, under such rules
~and regulations as he may prescribe, shall permit
_the_agents and employees of any state to enter
upon indian tribal lands, reservations, or allot-
ments therein (1) for the purpose of making
inspection of health and educational conditions
~and enforc1ng sanitation and quarantine regu-
lations . . . . . -
This statute is not "self-implementing,": that is, it‘gkplicitly
requires "rules and regulations" before'the Secretary of the

Interior can implement its provisions. The»regulations,33

which
‘were prbmulgated pursuant to this statute weré'revoked.éh"July 1,
1955.3% Hence 25 U.S.C. §231 has been legally dormant for the

last twenty yYears.

Further, the limited scope of the statute and especially

the regulations35 provide tenuous authority for state inspection

of on-reservation foster homes and day care facilities in order

to determine compliance with the full range of state standards.

¢

_Except, for states which have assumed civil_ and/or crlmlnal_“m

Jurlsdlctlon in Indian Couﬁtry pursuant to P. L' 280, a state is

* without jurisdiction with respect to Indians living on an Indian

3325 . C.F.R. §84.78 (1949).

34Act of August 5, 1954, 68 Stat. 674..

35State health laws dealing with "sanitation and quarantine
regulation" are the only matters dealt with in 25 C.F.R. §84.78
(1949) .
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s
reservaéion or on other land which meets the definition of

"Indian Country" if the exercisé of state authority would infringe
on the right of the Indians to gerrn'themselves. The central
question for the licensing issue, then, is whethef noﬁ-P. L. 280
states have jﬁriéaiction to license. Put differentiy,'the
question is whether the nature of the state's activities in the -
area of licensing.is such as to constitute an invalid exercise

of its civil and/or criminal Jjurisdiction on the reservation.
) .

. We must first ask what activi;ies are included within the

!

: . - )
general rubric of "licensing." The !first step, aside from
obtaining legislative authority and establishing an administrative

body for the purpose of licensing, is.to establish generally

-

applicable standards. For foster homes and day care facilitiés,
’ ' . : .
these standards could be very similar to the "recommended stan-

.

dards of national organizations .concerned with standards for such

services," as will be required under Title xx. 36 Once these
standards are established, then individual license applications

o

can be considered. -

i

' * The process of obtaining a license consists of four separate
activities. First, someone must apply for a licensg. Second, an

inspection is generally made to determine whether or not the appli-

37

cant meets state standards. Third, the state agency must decide

to grant or reject the application, based on the inspection. And

fourth, if the éecision is. favorable, the license must be granted.
This does not end the process, of course. Licenses are

generally granted for limited periods of time and must be rehewed:

~Also, the state may monitor the licensee through further inspections,..

in order to assure that the licensec mecets the applicable standards.

s
7

Perhaps the most important aspect in this procéss is the

state's enforcement power. If a licensee does not meet the standards,

3642 y.s.c. §2003(d) (F,G).

37A variant on this would be the case of an applicant who

wishes to undertake in the future an activity which must be licensed.
In that case,- the inspection would follow the grant-of the license.
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. the license can be revoked. If the licensee then.continues to -

operate without a validalicense, the state has the power to

‘invoke sanctions. ' There is a broad range of penalties: criminal

penaltieé,iéivil penaltie’s (whiéh are essentially a different
variety‘of_fines),mandeithholding of governmental finéncial
aési§tance are the most éémmon. |

with this functional analysis of licensing in mind, the
next questibn is what is meant by the word "jurisdictién." This

term is generally used to refer to the. power of a court to decide

a matter brought befo;é it. For administrative activities such

as licensing, it means the analogous power ofkan agcncy.tq deal
with matters other than its own internal administration. The

concept- of "jurisdictibn" is not‘applicable to situations wHich
the gévernment acts solely through persuasion, without coercion.

For example, the tourist promotion agency of the State of California

does .-not éxercise any "jurisdiction" by attempting to persuade

citizens of the State of New York or of the Province of Toronto

to spend their tourist money in Ccalifornia. The only way in which

"jurisdiction" would be involved would be if Caiifornia attempted

" in some way to use its governmental powefs of coercion, as through

a court order and‘eﬂforcemcnt of that_order.

Thus a state agency is not exercising jurisdictioﬁ when it
establishes standa;ds, or receives an application for a license,
or inspects, or determines whether a license should be:granted
and graﬁts it, so long-as its relationship to the applicant or
the licensee is purély voluntary.- If the applicaht refuses to
allowfanrinspection or operates without a license, however, and
the staﬁe thzn seeks to‘iﬁpose sanctions for the;e acts,.the
exercise of'jﬁrisdiption is involved. |

Before examining these sanctions, another matter associated
with the state's power to inspect on a reservation should be

discussed. This matter can be stated as follows: even if an on-

reservation Indian applicant consents to a state inspection of .
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“"his land, can the tribe:refuse to permit the state inspector to
;enter‘onto'the'reservation? The quick answer is that treaty ' ;
provisions.reServing.to a tribe the power to provide for the -
admiSSion of nonmembers onto that tribe s reservation authorize - )
the tribé to exclude a nonmember from the resegvation.:;8 However, -
this must immediately ‘be qualified by the prohibition against A

39 the Navajo

arbitrary action by a tribe. In Dodge v. Nakati,
Tribe assertedﬂthat/it had the power to exclude a nonmember

(the director of the OEO-funded 1egal services organization on

the reserVation) on the ground that ‘His raucous laughter at a o
tribal- counCil meeting had disrupted the meeting and shown dis-
_ respect for the tribe The federal district court,.applying the.
general - substantive due process principle that governmental action
is valid only if reasonably related to a legitimate governmental
purpose, held that thejalleged misconduct of this nonmember did
not justify the'severe’penalty of-exclusion. Thus if a tribe
wanted to exclude a state inspector from the. reservation under
.its‘treaty provisions, it could do so only if .it could justify

its actions as being in_furtherance of a substantial and "legiti-
mate" governmental interest.

It<is clear that state imposition of civil or criminal
penalties for events occurring on the reservation would be an
exercise of state jurisdiction, especially if the dpplicant or
licensee were an Indian. It would impinge on tribal self- government,
'since at least two older cases have.held that tribal self -government.
includes the power to license and impose license taxes on non-
Indians engaged in business on the reservation. 40 And the United

States Supreme Court .has recently held that the U. S. Department of -

. 38Dodge v. Nakai, 298 F. Supp. 26 (D. Ariz. 1968); Barta v.
Oglala Sioux Tribe of Pine Ridge Reservation, 259 F.2d 553 (8th Cir.
1958), cert. denied 358 U. S. 932 (1959). :

39g uEra. o .

“0Buster v. wright, 135 F. 947, (8th Cir. 1905), appeal
dismissed 203 U. S. 599 (1906); Zevely v. Weimer, 5 Indian Terr.
646, 82 S.W. 941 (1904). . .
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themjnteriorﬂcould validly delegate to indian tribal governments. ..:
its power, derived from federal statute, to license'non—Indians
seiling liqoor in Indian Country.41 ’

. ~However,,anfeoeral case involving a non—Indian land develop—
ment Qithin the boundaries of Indian pueblo land in New Mexico
held that state statutes concerning liquor licensing, construction

licenses, 1and platting and subdividing, and water quality could

" be applied to non- Indians on the pueblo. 42 1he pueblo government

had entered into a 99-year lease, approved by the Secretary of the
Interior, with a non-Indian 1and development company. The nearby
city of Santa Fe attempted to impose 1ts plannlng and platting

authorlty and subdivision control over this land. The New Mexico

Supreme Court, in Sangre de Cristo Development Corp., Inc. v. City

of Santa Fe,43 held that the city's efforts would not interfere with
the pueblo S self-government, but were nevertheless preempted by.
a regulatlons promulgated by the Secretary of the Interior. 1In

Norvell this regulation was challenged directly and held invaLid.

However, at least part of the court's opinion in Norvell-~that the

pueblo was without power, delegated to them by the federal govern-

ment, to llcense liguor sales by non- Indians, was overruled sub

511entlo by the U. s. Supreme Court in United States v. Mazurle.44

Still, there is still some authority for state licensing of non;
Indian activities,'presumably including those in the child welfare
field, on the reservation. »

If the'state limits its sanctions to the withholding of
éitle'IV—A funds, there may not be any invalid exercise of state
jorisdictiOn on the reservation. 1In fact, this is all that the

Social Security Act requires--that federal money not be expended

in homes or institutions not "licensed or approved" by the state.

“lynited states v. Mazurie, 95 s, Ct. 710 (1975).

42Norvell v. Sangre de Cristo Development Co. Inc., 372 F.Supp.
348 (D. N. Mex. 19747.

4384 N. M. 343, 503 P.2d 323 (1972).

44SuEra, note 41, 119
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“It.is uncertain whether a state, consistent with the' equal
© protection clause of the Fourteenth Amendment to the United

IStates Constitution, could thus limit its sanctions for on-

reservation Hbmes or institutions and ihpose its full range of
sanctions off fhe reser&atioﬁ.45 .

No definitive answer, then, can be given to the.questioq
of whether state licensing on a reservation is valid. If all the
activities, from apblication to. inspection to compliance, aré

voluntary, it can be argued that there is no jurisdictional

r'problem. If the tribe attempts to exclude state inspectors; the

matter can be litigated. And if the only sanctions imposed by

the state for non-compliance in a-particular case are withholdihg

-of funds, arguably no state jurisdiction has been exercised.

Hewever, the state may be required to go beyond such sanctions in

) 4 3 . 3
order to prevent off-reservation licensees from using an equal

REES
protection defense. This could raise serious jurisdictional
problems. - &

‘One might think that in states which have assumed jurisdiction
over Indian Cduntry pursuant to P. L. 280, all these probleﬁs would
be washed away. This is not quite true. There is a dispute as to
whether local zoning regulations abply to Indian trust land in

P. L. 280 states. The Washington Supreme Court, in Snohomish Cbunty

v. Seattle Disposal Co.,%® held that since P. L. 280 does not

"authorize the alienation, encumbrance, or taxation" of any trust

45ps explained in Section III of this report, differential
treatment by a state of otherwise similarly-situated persons can

.be justified if one of two conditions is met: (a) the differ-

ential treatment is based on a "compelling state interest" if the
distinction is based on a “suspect category" such as race or
residence or if the subject matter of the dispute involves a
fundamental right such as the right to vote, or (b) the differ-
ential .treatiment iu rationally related to a legitimate state
interest (a mu~h !'-ss stringent test) in all other cases. Assuming
that the more str.ny-int "compelling state interest" test is applied,
a state coulc argué that it is not applying its full range of
sanctions to Indian licensees.on a reservation.because it lacks

.the jurisdiction to do so, and must rely on federal or tribal

enforcement. Since this question has- not been litigated, it is
uncertain whether the courts would accept this argument.

4670 wash. 2d 668 425 P.2d 22 (1967), cert. denied 389
U. S. 1016 (1968). 120 '
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. property and ‘since this zoning ordinance was an "encumbrance"

‘ as it diminished the value of the land, the application of this

§

zoning ordinance was not authorized by P. L. 280.

The 0pp051te conclusion was reached in Agua Callente Band

of Mission Indians' Tribal Counc1l v. City of Palm Sprlngs 47

in whlch a city zoning ordinance ‘was held not to be‘an'"encumbrance"

on .trust land, and in People v. Rhoades,48 involving a state re-

quirement of a firebreak around buildings in certain circumstances.

' On the authority of the Snohomish County case, the United

States Department of the Interior issued an unpublished Solicitor's
opinion®? on the applicability of health and sanitation laws of the
State of California (a P. L. 280 state) on Indian reservations..
This opinion drew a distinction between enforcement of state health
and sanitation laws which operated "upon the person" of an Indian,
and enforcement which, "directly or indirectly, would impact or
involve the regulation of trust property in any significant way."
It concluded:

We perceive no impediment to a state health officer' s

entry upon trust land [in a P. L. 280 state] for the

purpose of enforcing a state law against the person

of an Indian. But such officer would be without

authority tc enter for the purpose of taking action

which would interfere with the use or possession of

trust land or other trust property.
If thlS distinction is correct, then-even,ln a P. L. 280 state,
state civil or criminal enforcement of its licensing standards for
foster homes or day care facilities would be invalid as an inter-

ference with the use of trust land. But if cases such as Agua

Caliente Band are corredt, then a P. L. 280 state has jurisdiction.

This question must also be considered unresolved.

47347 r.Supp. 42 (C. D. Cal. 1972).
4812 cal. app. 3d 720, 90 Cal. Rptr. 794 (1970).

. 49Cf. Rincon Band of Mission Indians v. County of San Diego,
324, F.Supp. 371 (S. D. Cal. 1971), appeal dismissed for want Of
jurisdiction 495 F.2d 1 (9th Cir. 1974), cert. denicd 95 S. Ct. 328
(1975) (county gambling ordinance not an "encumbrance"). ‘

50M-36736 (Feb. 7, 1969).
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- facility, certification by the inSpecting agency; that this fac11ity

One_ solutlon to this contu51on ‘of - Jurlsdlctlonal problema [

is the "Affldav1t of S‘andard Compllance in Lieu of Llcense/.now"'.

w e

in use in North Dakota A mofe detalled dlscuss;on of this’ par rc- ;

rular solutlon can be found below 1n thlS section, This approach

‘essentlally con51sLs of BIA or trlbal 1nspcctlon of a day care

- . . g

complies with the;Federal Interagency Day‘bare Requirements and
state day'care standards, and-formal approval by . the state agenCy
The legal authorlty for thlS approach can be found 1n two sources'
~=The llcenalng requ1rcments in the Social Securlty Act.
provide that the facility must be "licens2d or approved" by the
state. The term "approved". was interpreted to support this approach,
in which state approval is actually only a formal requirement after
the actual inspection, decision, and enforcemcnt have. been performed

by or placed in the hands -of other agencies:

~=-Federal regulations provide that a state may "purchase

-services” from "other State or local public agencies, from nonprofit.

-

or proprietary”privatc agencies or organiéations or from individuals."
A more detailed description of this regulation is contained in
Section III of this report. BEven if this pra¢tice is within the
scope of this regulation, however, it is subject to challenge as
being a delegation, by the state agency, "to other than its own
officials [of] its authority for exercising administrative discretion
in the administration or supervision of the [state] plan."52

The legal uncertainties‘raised by the licensing issue and
the state "approval" approach suggest that patchwork alterations
in the current structure of SRS programs may not oe sufficient,

and that legislative changes may be nceded in order to resolve this

and similar jurisdictional issucs.

5l45 C.F.R. §226.1(a).

5245 C.F.R. §205.100(c) (1).
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~ State Recognition and Enforcement of Tribal Court Orders
Another area of legal and jurisdictional.problems in the
deliVery of SRS programs to Indians on reservations is the recog-
nltlon and enforcement of tribal court orders by state courts and
agencies. Thls is crltlcal because the adjudlcizlon of a chlld s
dependent or neglected status may lead to foster'care or ad0pt1ved a
placement off the reservatlon and may quallfy ‘the child for AFDC
foster care assistance benefits. - - -}
X

As explained in Section II, many Indian tribes have established

th81r own tribal courts. These courts, where they exist, replace

the federally estao/}shed courts of Indian offenses “the valldlty

of which was recognlzed in Unlted States v. Clapox.53 Tribal

courts have Jurlsdlctlon over all matters not taken over by the
!

54

federal government. The federal‘government,has taken Jurlsdlction

55

G“? offenses ‘included in the: Major Crlnes Act, and has limited

" the punitive power of tribal courts for any criminal offense to

: "l ' . 0 N N . 0 .
imposing no more than six months' imprisonment, or levying:.a fine

of up to $500, of both.536 Otherwise, tribél'courts 2333 criminal
. N - : . Y
jurisdiction over offenses committed by Indians on reservations.

Similarly, tribal courts have civil jurisdiction over cases with
Indianrlitfgant557 and involving events or transactions that occurred
_on the reservation. g

_These general statements must be qualified, since some states

have assumed civil and criminal jurisdiction over  Indians on

5335 F. 575 (D. Ore. 1B88).

541ron Crow v. Oglala Sioux Trlbe of Pine Ridge- Reservatlon,
231 F.24 89, 96 (8th Cir. 1956).

r

5518 u.s.C. 51153.

5625 y.s.c. §1302(7).

s
if

57Trlbal courts do not have jurisdiction over lawsuits brought
by a non-Indian against a non-Indian, nor over criminal cases in- '
volving both a non-Indian wvictim and a non-Indian defendant.
However a non-Indlan can file a civil action in tribal court agalnst
an Indian, and a non-Indian can be sued by an Indian, assuming.in
the latter case the tribal council has adopted ordinances (such
.as .a "long-arm statute" if thz non-Indian defendant lives off the
reservation) giving the trlbal court jurisdiction over the subject
matter of such cases. . . P
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resergations pursuwant to P. L. 280. On those reservations
affected by P. L. 280, state courts have jurisdiction.
The enforcement powers associated with a tribal qourt are
. limited to the geographic area within which the tribe carries out”
itS'governmental activities. The tribal poliée can arfeét an
offender or execupeIOn a judgmgnt‘on the féservation, buf geherally

et

" are without power to do so outsideithe reservation boundaries.‘ In
this:reépect tribai courts are similar to state courts, sincé‘a
sheriff of.policemén of one state cannot exercise his cgstoﬁary
‘powers in another state. A équrt‘can have its orders enforced
outside the geoéraphic 1imit§ of its jurisdiction only if another
court o¥ another agency, having jurisdiction or authority'tb act,

recognizes and enforces the first court's orders.

This 1ega1’and jurisdictional conflict can be important in
a variety of contexts. Three examples of this are as follows:

--An Indian cﬁild is adjudicated delinquent, dependent,
neglected, or in need of supervision by a tribal court, and parental
custody is temporarily or‘permanently terminated. The ;aurt deter-
mines that this child would benefit from institutional care. There
is no institution on the reservation capable of adequately serving
the child's heéds. A state institution, not 1ocated‘on an Indian
reservation, has this capability. It is necessary for the state,
through its courts and_agencies, to recognize the tribal court
order committing the child to this institution; otherwise, the
child,'through his natural parents, could secure his reléa§e from
the state institution by a petition for habeas corpus.

--A tribal court orders temporary or permanent termination
of parental rights over an Indian child and orders ®hat the child

. be placed with faster paients. As long as the fosté; parents
remain on the reservation, the tribal court retains supervisory
_power‘over this placement to determine whether it is in the best
ihterest of the chiid to continue foste;‘care and possibly to
terminate the foster parenfs' custody in order to adopt the child

into another family. However, if the foster parents move off the

reservation, the tribal court can exercise its continuing juris-

\)4 P “e . - R TP T U P T W -
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R -~An Indian child is'adopted by -a family pursuant to a
tribal'court order. However, the state agency in"charge of vital
statistics refuses to record the change of the child's suraame
to that of the/adoptiue parents. The validity of the adoption
is tarown into question unless the tribal court order is recognized

‘and enforced. _

A different but related problem 1nvolves AFDC foster care
aSSistance. One of the federal requirements for sucn payments
is tnat'the child be removed from the home of his or'herbnatural
parents or of a relative‘specified in the statuteEEﬂ"as a result
of a judicial deterhination to the effect that continuation therein
Wwould be contrary to the welfare of the child . ... .75 his
judicial determination could be made by a tribal court. The state,
agency administering the AFDC program or the county offices under
its superViSion must recognize this tribal court order, at least”
for this purpose, in order to approve payments.

. A state court, faced with enforcing a tribai court order,
must resolve several issues. First, it must determine whether
the tribal court had jurisdiction over the persons and‘over the:
subject matter involved in that case. If the tribal court lacked
such Jurisdiction—-for example, if both the plaintiff and the
,defendant were non-Indians--then its order would not be enforccd.
Second, it must determine whether it should recognize the order:
to be valid. And third, it must decide whether to issue its own
order enforcing the tribal court's determination.

Traditionally, ‘American courts have used two different
legal concepts, full faith and credit and comity, for resolving
these issues. The first principle is derived fron Article 1V,
Section 1 of the Uni:ced states Constitution, which provides that

each state shall give full faith and credit "to the public acts,

3 .
records, and judicial proceedings of every other state," and

®8see 42 U.S.C. §606(a) (1). ’
942 u.s.c. §608(a) (1).

125
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authorizes Congress to legislaﬁé "the manner by which shch*aéts,
records and proceédipgs shall be proved, and the effect thereof."
Comity.ié an aspect of "judge-made law" which is geherally applied
. by the"cthté of one nation to the'judiciaiﬁdecisions of another
nation. _ '
Despite these differences the actual effect of the appli-
o cation of these two doctrines is not markgdly different.®0 This
is in large part because there are similar policies underlyindg
these doctrines: the gull faiph and credit clause was intended
to make the several states "integral-parts of é,single nation" in
which the rights of persons in one state will not be frustrated
“by inconsistenﬁ judicial decisidns in other states,61 while cohify
is based on printiples of international duty ahd convenience and
" the rights of private parties. In both instances the rationale .
is that of respect gor the decisions of the courts of other .’
states or countries and protection of the rights of persons who
have litigated in those courts.

In applying these general concepts to tribal court orders,
‘several objections have beén made. to their recognition and énforce;
ment. - Four ﬁreguently raised objections are que processppfbblems
in tribal courts, failure of thesg courts to be "courts of record,"”
the felationship between‘tribal poiitfﬁs and tribal courté,'apd

the fact that mahy tribal judges are not lawyers.

(1) Due Process Ogjectidn. Tribal courts have ‘in the, past

been criticized®2 for'failing to follow principles of due process
- of law. Before 1968, tribal governments were llmlted by due process
\
considerations only if the tribe's constitution or code contalned

a provision-similar in' language or effect to the due process clause

in the Fifth and Fourteenth Amendments to the United States

60See Restatemcnt, Second, Conflict of Laws; §98, Comment
b(1971).

61

Milwaukee County v. M. E. White Co., 296 U. S. 268 (1935).

62gee, e.g., Note, Tribal Injustice:" The Red Lake Court
of Indian Offenses, 48 No. Dak. L. Rev. 639, 648 (1972).
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“Constitution. That was changed by the 1968 Indian Civil Rightsﬁv7"“”L
‘Act. Now 25 U.S.C. §1302(8) provides:

No Indian tribe in exerCiSing powers of self-
government shall-- .

(8) deny_to any person within its jurisdiction

“ the equal protecé¢tion of the laws or deprive any
person of liberty or property without due process
.of law.

‘ But this statute fails to state whether the due process require-
ments fqrﬁulated in federal court decisione-apply across the board
to.Indians, or whether there is a different "Indian due process"

" based at least in part on tribal traditions. This has not yet

" been resolved by the courts. Most courts that have spoken to this
issue‘have stated that the usual due process guerantees may be

’ modified where they conflict with trihai governmental or cultural
interests;63 However, the Ninth Circuit Court of Appeals has

~stated ‘that due process under 25 U.S.C. §1302(8) has the same

meanlng as in the United States Constitution. 64

The BIA p051tion on whether tribai governments can follow

. different due process standards than federal or state courts is
revealed by its proposed model code for the administratipn of
justice by Courts of Indian Offenses on Indian reservations.'

" While this proposed code covers only criminal procedure, not civil
proceedings such as petitions to terminate perentel riéhts, the

discuSSion of the due process provision of the Indian Civil Rights

Act would apply, at.least by way of analogY, to the matters covered'

“

637anis vi Wilson, 385 F.Supp. 1.43 (D. So. Dak. 1974);
-McCurdy v. Steele, 353 F.Supp. "629 (D. Utah'1973); rev'd on other
grounds 506 F.2d 653 (1l0th Cir. 1974); Lohnes v. Cloud, 366 F.Supp.
619 (D. No. Dak. 1973). See also Crowe v. Eastern Band of Cherokee
Indians, Inc., 506 F.2d4 1231, 1237 n. 14 (4th Cir. 1974), which
“implied that the :"formality and procedural requiSites" of Anglo-
.. American due process might not be required in an Indian context,
as long as the proceedings are "addressed to the issues 1nvolved
in a meaningful fashion and pursuant to adequate notice._ And
cf.  Big Eagle V. Andera, 508 F.2d 1293 (8th Cir. 1975), in which
the Court indicated that a statute that would otherwise be so
vague.as to violate due process requirements might be valid if
‘ the vagueness were cured by a limited interpretation by the tribal
court which was well known to the Indian reservation community.

6430hnson v. Lower Elwha Tribal Community of Lower Elwha
Indian Reservation, Washington, 484 F.2d 200 (9th Cir. 1973).
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:.ih thislreport. The Solicitor for.the. U. S. Departmenthof;the_
'Ihterior states'in the commentary to one of the sections of the .

; o - . ‘o .

proposed model*code:.'j

~Some persons have expressed fears that the acgt i
was. intended- to require -tribal courts to adopt
all of the standards and technical requlrements
“which apply to the ‘trial of crlmlnal cases in non-
Indian courts. They object that doing so w1ll_
result in a breakdown of the tribal court system.
Imposing ‘American jud1c1a1 precedents on tribal -
courts might. indeed cause great problems, however,.
> such a requirement apparently was neither intended
nor expected by Congress when passing the Indian
) ' Bill of Rights. Respect for the..broad pr1nc1ples
™ : of due process and- equal protection of the law is
3 required of tribal courts, but the spe01flc ‘inter- -
' pretation . of those principles found in. the case
law of American courts does not bind the tribal
courts in precisely the same way or to the same
~ degree. That interpretation may be made by tribal
courts within the framework of basic fairness and
- sensitivity for more traditional Indian approaches .
for admlnlsterlng Justlce 65

The commentary also states:

" in the context of trial procedure, due process of
law’, in its barest essence, means that an accused
person shall: (a) be advised of the charges against
him; (b) be given notice of the time and place where
'his case will be heard; (c) have an opportunity to
corifront his accusers; (d) have the opportunity to

- present evidence in his own behalf; (e) and- have
: the question of guilt or innocence decided by a

trier of fact whose decision is based solely on’ ‘the
evidence presented in the case and not on any pre-.
conceived notions, regardless of whether tr1al is
by the Judge or by a Jury.

Some "broad guidelines" are offered as to the types of
factual issues whichhthe'Solicitor suggests the prosecutlon must
prove in order to convict a person and as to the types of defenses“
that can:be raised by the accused. The commentary'notes that

'"[h]eyond_these broad guidelines, however, tribes'shodld feel
free to experiment with procedures thch guarahtee fundamental
falrness to both partles but which also fac111tate the prompt,
efficient and economical dispensation of Justlce. )

w As a result of the Indian Civil Rights Act, then, a tribal

.

government must use procedures that assure a fair hearing with

6540 F. R. 16689, 16698 (1975).
6640 F. R. 16689, 16699 (1975).
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adequate advance.norice when taking any action that might depriveé"
a person of liberty or property. Also, the substance of the
action taken must not be arbitrary——it-must be reasonably related

to a legitimate governmental purpose.67

Under the general doctrines of comity and full faith and

' credit, a judgment in another jurisdiction is entitled to judicial

‘recognition and enforcement if there has been a reasonable method

of notification and a reasonable opportunity to be heard for the
parties affected by that judgment.68 There is no requirement that
spec1f1c due process procedures have to be followed. Thus an Indian“
trlbal court judgment or order which meets ba51c requlrements of
notlce, impartiality, and 0pportun1ty to litigate the issues would
meet the general due process requirements for recognition and
enforcement in e stere court. As a practical matter, however, a
tribal-court which follows procedures'closely resembling those

of state courts will more.likely be granted effect off the reservation

(2) Court of Recora Objection. It has also beehlargued that

iy

many tribal courts'are not "courts of record,"” and tﬁerefore not
entitled to recognition anﬁ‘enforcement in state courts. While
the prec1se meanlng of the term "court of record" is not always
clear, it has geherally been interpreted as referrlng to a court

whlch maintains a regular record of its proceedings. The real

-questlon is a %atter of proof. ‘whether .or not the baeic facts

surrounding a. qourt s orders and judgments can be proved in another

court through these records. These records should include informatior
Id .

as to the parties, the method by which the defendant was notified

of the_proceedings, the nature of the matter under dispute, and

- the court's decision.- It does not require the keeping of a full
. 4 A L -

.67podge v. Nakai, 298 F.Supp. 26 (D. Ariz. 1968); Solomon v.
LaRose, 335 F.Supp. 715 (D Neb. 1971). '

~ 6Bpestatement, Second, Conflict of Laws §§92, ‘93, 98 (1971).
According to §98 of the Second Restatemeént, the judgment of a foreign
nation will be recognized only if it was the result of a "fair trial
in a contested proceeding." Comment ¢ to this section indicates

“that this means that the court rendering the judgment must be

impartial, and the proceedings free from fraud.

.
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transcript or recording of the actual proceedings, aithough the
existence of such additional records would probably enhance that
court's image in the ‘eyes of the judges in other jurisdictions.

(3) Tribal Politics Objection. Another area in which

tribal courts have been criticized is the frequent close links

between tribal jodges and volatile tribal politics. Many tribal

councils and chairmen serve. only one two-year term before being

_ replaced by members of an 0pposing political camp. Tribal judges

are also often caught up in this revolving-door politics. ‘Also,
some trial Judges' orders will be %}anted in favor of members of
their clans. ‘It is unknown what effect, if any, this has on tri-
bal court orders for children who ‘are wards of the court.

(4) Non-Lawyer Judges Objection. Most Indian tribal judges

are not lawyers, a result of the relatively‘small numbers}of
Indian attorneys. Hopefully this will improve over time, 5ost
as‘the current tribal judges improve their skillS“through training
programs.69 This'factor is not a bar to recognition and enforce-
ment of tribal courtuorders as long as the courtfhas jurisdictionh,
provides notice and an opportunity to be'heard; and hears.its
cases impartially. .

The question of the effect to be given Indian tribal court
orders first arose in the United States Supreme Court case-of
70

United States, Use of Mackey v. Cox. This case involved the

-

death of Austin Raines, who had been acting'under a power of
attorney for three administrators appointed as such by the Cherokee
Nation. Raines collected a sum of money owed by the United States
to the deceased, and then,lOSt his life and the money in a boiler
explosion. The Cherokee administrators:sued to collect on Raines'
surety bond. The Supreme Court concluded that Raines' power of

attorney and his actions in the District of Columbia were valid.

The opinion noted that, by statute, an administrator appointed by

695ee ‘1 Justice and the American Indian, 49-50 (1974).

7059 y. s. (18 How.) 100 (1855).
kY
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s

a state'br'territory of the United States has the authority to--

act on behalf of the estate in the District of Columbia, and

stated that the Cherokee Nation "may be considered a territory

of the Uniteg States" within the meaning of this statute.

The next major case involving this issue was Mehlin v.
Ice.7l This was a federal case seeking possession of property
situated within the Cherokee Nation. The defendants argued that
they had lawfully ousted the plaintiff from that property under
a tribal court order. The federal court held that the tribal
judgment barred it from ordering-contrafy relief. It quoted-
at;length from the Mackey case, and stated:
The proceedlngs and judgments of the Cherokee
Nation in cases within their jurlsdlctlon are on
the same footing with proceedings and judgments
of the territories of the Union, and are entitled
to the same faith and credlt
Within a month, the same court decided Exendi* v. pore,’3 with
similar facts and the same result.

Two subsequent cases, also involving .Oklahoma tribes,
illustrate that procedural irregularities in the tribal courts

do not preclude the recognition and enforcement of their orders

in other courts. “In Cornells v. Shannon,’4 the plaintiffs souéht

to enjoin enforcement of a tribal court judgment whlch had imposed .

‘a flne on them. The court used the same language and full-faith-

and-credit reasoning as in Mehlin and Exendine. It stated mere

irregularities or errors" in tribal court proceedings would not

"prevent it from recognizing tribal court- orders.

i

This p051t10n was extended in Barbee v. Shannon,75 in which

the plaintiffs sought to enjoin what they claimed was the defendant's

continuing . trespass on land leased from the Creek Nation. The

.

‘plaintiffs claimed that their right to lease this land had Been

"lsg F. 12 (8th cir. 1893).

7256 F. 12 (Ibid.) at p. 19. )
7’356 F. 777 (8th cir. 1893).
7463 F. 305 (8th Cir. 1894).

751 Indian Terr. 199, 40 S. W. 584 (1897) .
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decided in their favor and against the defendant by the tribal

. court. However, the tribal court order failed to state whether

it was the result of a hearing or even what type of proceeding

v

was involved, and the territorial court concluded that this order

was not entitled to full faith and credit. The territorial court

still enforced this order, though, since another tribal judge

dismissed a suft filed by one of the parties to the earlier

tribal court case on the ground that this eanlie:;caserhad adjudi-

’ cafed_thefissue of the‘parties' rights to the property. This "’

second tribal court judgment met the basic requirements for

" recognition.

These two cases illustrate that gven‘informal propeedings
can be recognized. 'The Barbee case further illustrates that

tribal court records must meet certain minimal information reguire-

ments before courts in other jurisdicfion will grant full faith

and credit. These records must show at least that the court's
order was the result of an adversary hearing, since a state court
might-otherwise consider it merely advisory and not entitled to

any conclusive weight, as in Butler v. Wilson. 76

In the last twenty-five years, only two cases, both involving
the Navajo Nation,‘have raised the issues of full faith and credit

or .of comity as applied to triba% court judgments. The first of

77

these, Begay v. Miller, concerned a state divorce decree, -

ordéring alimony and child support payments, and an earlier tribal
divorce décree, which did not.: The petitionef had been imprisoned
for contempt of court for failing to pay the ‘alimony and support
ordered in state court. . The Arizona Supreme Court held that the
state‘court was without jurisdiction to hear a divorce matter that
had already been decided in tfibal court. The Court refused to

classify the theory for its decision-as full faith and credit,

76153 p. 823 (Okla. 1915).

§ 7790 ariz. 380, 222 P.2d 624 (1950).
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since*the Constitution only refers to states, 'or as comity;-

which the'Court claimed presupposes two independent sovereign

N

and "the Navajo trlbe is not now classified as such."

nations,

* Instead, it recognlzed the tribal court decree

-

because of the dgeneral rule, call it by whatever
name you will, that a divorce valid by the law
where it is granted is recognlzed as valid every-
where.

- . ‘ - 3
In a much more recent case, Jim v. CIT Financial Services

g__g 79 the New Mexico Supreme Court held that a. NavaJo statute
be dranted full falth and credlt. .This Court reasoned that a . —
federal statute, 28 U.S.C. §l738, which implemented tne fuli.faith
and credit clause, prov1ded for recognltlon of the statutes of
territories of the Unlted States, and that the Navajo Nation is
a "territory“ within the meaning of that statute, citing the
Mackgx case. %

Desplte the objections mentioned above, there is.a line

of cases which have granted full falth and credit to trlbal court

e

"orders. So far, however, these cases have been decided on a

state-by-state basis. Mackey does not deal squarely with this

. issue, and the application of the other cases is limited to the

federal Eighth Circuit (which included the states of North Dakota,

_South Dakota and Minnesota at the time of Mehlin and assoc1ated

cases?bfor federal cases, and to New Mexico and Arizona for state:

cases. Eacn state must deoide the issue in its courts--at least,

until therehare more definitive ruiings in tne federaL»courts.
One'additional complication, not discussed in any ofﬂthese

cases, is the question of full faith and credit for modifiable

, i e
tribal court oxders.  Certdin court orders, including orders

relating to the custody and supervision of a child, can be modified

by the -court that issued them. The position of the Restatement,

Second, Conflict of Laws §109 (1971) is that a state "is free to

-

}
781pid. at p. 628. _ :

79533 p.2d 751 (N. Mex. 1975). »
~122- P
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recognize or-enforce" a modifiable order rendered iﬂﬁanother-
state, but need not do so. This even if a state generally
granted full faith and credit to tribal court_ordefs, its courts
could refuse to enforce a ﬁodifiable tribal court‘order if in

the state court's opinion there were'sufficient grounds to mod&fy
the tribal court order. Returning to thé second example given

at the: beginning of this section, if the tribal court places a"
child with foster parents who then move off the reservation, a
»séate court could decide %hat-i; would be in the best interests
of the child not té enfo?éb a tribal court order for the child's
:eturn; This type of situation may havéjto be resolved throuéh
'recipfocal agfée%eﬁts, éompacts, or staﬁutes amqﬁg the states

and éribes for enforcement of modifiablé orders rendered by other
jurisdictions.

The question oflwhether tribal court orders regarding
foster care placements are sufficient‘foryAFDC~§oster care
assistance purposes has been resolved more clearly. A Prégram
Instruétionso‘of HEW-SRS requires states administering or super-
vising the administration of Title IV-A state plans to provide
this assistance if the tribal court has ofdered foster care and
.ﬁhe other eligibility requirements have been met.

We have been advised that state attorney general opinions
in Colorado -and Utah cénclude that tribal court orders are entitled
to full fdith and credit, but we cannot verify these statements
as the opinions are not available. ~There have also béen bills
‘introduced in state legislatures, such as in South Dakota, which

onuld resolve the ‘issue by adoptiné the rules -of the Uniform
Reciprocal Enforcemént of Judgments Act as between the state and
specifié tribes.

6ther unsettled areas remain, even if the principle of
states granting full faith and credit to tgibal court ordéfs wefe

generally adopﬁed. For example, many perceive the tribal courts

80as5A-pP1-75-13, CSA-PI-75-2.
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,to be-iaching in rudimentary oue process, and this is a;sub;

stantial barrier to;acceptance of their orders. Further, those
Indians who strongly advocate tribal sovereignty may be somewhat
uncomfortable with the reciprocal effect<-that tribai courts must

81

give full faith and credit to state court orders on the reservation.

Activities of State or County
Soclal Workers on Indian Reservations

© A third area of jurisdiction conflict is the role of state -
and county social workers who are providing services to Indlans~
on Indian reservatlons. Although this issue does not appear to -.
have su*faced 1n HEW conformlty proceedlngs or in court cases, |

'some state and county-soc:.a1 workers are reluctant to act in the
fact of legal or jurisdictiohal uncertainties.

Obviously, the activities of social workers are central to
the delivery of services' in foster care and adoption programs. The
nature of their activities.is explored in more detail below. Day
care, while more of an educational service, also involvee social
workers to a significant ertent.

.What a given social .worker will do in a particular caee i;
largely a fuhction of the needs of the person he or she is servihg.
Since these needs differ greatiy, it is difficult to summarize all
of these various act1v1t1es 1n a 51mp1e formula. The following isl

a partial list of the settlngs in which a soc1al worker can become

.involved. - <

81It has been suggested that reci city is a necessary

condition for the recognition and enforcement of tribal court
orders by state courts. "“Reciprocity" mea that state and tribal
courts would recognize and eniorce each other's orders; it would
mean that a state court judgment to recofer a debt against an
Indian debtor (assuming that the state ¢ourt had jurlsdlcthH)
would have to be enforced b tribal gourt. There is a U. S.
Supreme Court case, Hilton f. . S. 113 (1895), in

" which, by a 5-4 vote, it wids he ederal court could re-
examine the determination Of a cQurt of foreign nation (that

! £!s judgment) if that

nation's court/would do the same “for a U. S. judgment.

ing now on federal courts. - See Restatement,
Laws §98 Comment e (1971).
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Even before foster care proceedings aré€.begun,’a state or  Yi

- county social worker may have been providing protective services,

‘ \ ‘
counseling for the child and the natural parents, and referral to

institutions which cah provide out-of-home;care. All of these

.would require that a soclal worker enter onto the reservatlon 4in

- -

order to meet with the famllyf If 1nst1tutlonal care is prov1ded,

t

it would be necessary to obtain either parental consent_or aTcourt
order for such placement. Thls would be governed by the appllcable

law and the approprlate courth_whlch 1n a non-P L. 280 state would

LN
‘;'.' o

be a trlbal court.

'.; :

Should matters reach the stage of separatlng the Chlld from
his or her natural parents, soc1al workers may be 1nvolved in.any.

of the stages of the proceedlng There are two baslc methods for

terminating parental r1ghts: voluntary rellnqulshment by the parents

and 1nvoluntary termination by a court (whlch 1s often on a tempo-

rary basis, as by making the ch11d a. ward of the court) In the con—

A

text of court proceedlngs, a state .or county social worker m1ght sub-

K

mit or assist in the submlsslon of a. petltlon for termlnatlon of

parental rights. Frequently, the court, whether it is within the state
or tribal court system will regulre that a study of the home of the
child"'s natural parents be performed in order to determine whether the
child is dependent or neglected. The social worker who performs
this study (who may be an employee of the court's probationary
department instead of the‘state or county welfare department)
will report d1rectly to the court. ' If the court finds that the

natural parents rlghts ‘as to this Chlld should be termlnated it

: mlght then’ declde to award temporary custody of the child to the.

state or county welfaré department Wlth instructions that its
social workers arrange for foster care. Alternatively, the court
might place‘the child in its own custody and grant rights of
supervision: to the welfare department The difference between
these two procedures is a d1fference as to who shall have the
ultimate power to determine what type of placement is in the best
lnterests of that child. 1In either case, a state or county social -
worker would then find a suitable pair_of foster parents who met
state standards. | o o

If voluntary rellngulshment were the means used, ]udlClal

approval may still be requlred to ensure that parental consent is
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”;fa;rélinqdishﬁent ¢ontext is that of the place ofi the natural parents’

domicile. If the natural parents are domiciled on a reservation

“in a non-P.L. 280 state, tribal law controls. Even if the couxt, is—;. -

involved, a social worker would not be required to report toO the

court concerning a home study. Once relinquishment has beenevalidly
aﬁcomplished; the procedures.for‘custody, supervision, and foster
care placement are the same as for involuntary termination.
‘ﬁlacement in a foster home does not end the role of the
social worker. ‘Further fellow-up studies should be performed,

supplemental reports to the court may be required, and attempts toO

" return the Chlld to the natural parents might be explored.

The initial procedures in adoption cases are generally the

same as in foster care proceedings, although in some cases foster

care might not be an in;ermediate stage between,the home of the
neturél parents and that of the adoptive parents. Essentially, ~
eitner”the natural parents must voluntarily relinquish the child

or a court must terminare their rights wihout their consent.” Once
this has been done, either the state welfare department, a private
placement agency, or (if one eXlStS) a tribal placement agency

can screen persons applying to be the adoptive parents for that
child. This often involves a home study of the applicants to
determine which Qould be best parents according to the guidelines

of the department,or agency. Once an appiicant has been selected,

" a petition to the appropriate court is generally required,_with

a hearing to formally ascertain the desirability of this proposed

placement. The social worker who performed the home study may be
required to report to the court, and in_additionqﬁ judicial pro-
bation ‘department social worker might prepare and report on its

home study.

’

As with licensing, the critical jurisdictional issue with
r

regard to the activities of state and county social workers is
whether the specific functibns they perform in Indian country are

an exercise of state jurisdiction which interferes with tribal self-
government. But before reaching that issne, it should be noted

that, as with state 1nspect10ns discussed ecarlier, tr1ba1 governments

'

have the.power to cxclude non-members from tﬁe reservation. Their
-’ X .
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power to-do SO 1S limited LYy Tpe Ccue process requirement oI the

Indian . Civil Rights Act, so that the decision to exclude a persoﬁ

must be bésed on a reason that is rationally. related to ajlegitimate
; governmental interest. It is not clear whether this would fequire
individual deciéions for each social wdfker where there has been a
departmental policy or a pattern of behavior of, for.example, placing
'Indian children with non-In&ian adoptive parents where the tribal
n«government'considers such hehavior to be contrary to its fundémental

interests. o |

_ Assuming that the tribe does not attempt to exef&ise the =«
| ,
power to exclude, it appears that almost all the activit%es of
state and county social workers on an Indian reservation may not
constitute an exercise of jurisdiction. This is for two reasons:
first, most of these activities do not involve the use of govern-
mental enforcement powers, and second, it is federal and tribal
governments which apply enfogcement sanctions, with the possible
‘exception of the awardiof.cus;édy of a child to a state or county
agency. As explained in the analogous area of licensing, the
volunﬁary.acceptance\of state or county provided seryices by an
on-reservation Indian recipient does not raise'jurisdiétipgal
issues. Most of a social workers' activities are cooperative in
nature. Even where a person refuses to allow a social workef
access to his or her home--as may occur for a home study of;the
natural parents for a petition to involuntarily_ferminéte their
parental rights--the state or county welfare department can ;pély

‘ i

to the tribal court for-.-an order requiripng such access, in which
case tribal, not state,.authority wou}d govern.82

Jurisdictional conflict could arise if a state or county
welfare department were to be granFed.custody of an Indian child
by a tribal court, The state or county would then have the power
to make fundamental decisions about the case, treatment and future
of that child, including the decision to place the child in an off-

reservation fosﬁe: care or adoptive home. This would mean a change

in the government having "jﬁrisdiction" (using this term broadly)

82There may be a problem if the child is found neglected or
abaﬂﬁoned off the reservation, thus giving the state courts juris-
diction (e.g., In re Cantrell, 495 P.2d 179 (Mont. 1972)), but the
~ cHild's natural parents live on the reservation. 1In this situation,
*  the state court would not have jurisdiction over the parents, and
Q the tribal court might refuse to enforce a state court order re-
ERIC quiring these parents to permit a state or county social worker
- to inspect their home. 148 <




‘6véf“that‘pérson from the tribe to the state or county. In the

.- case of Black Wolf v. Juvenile Courﬁ,83

a practice in which the

‘triibal court transferred.jurisdiction over 'an On—reservation Indian
child go a state court in order to facilitate placement in an
off-;éservation institution waé held to be anhassumptioh by_the
state of jurisdic?i&n over Indians in Indian country without
- following the.formalities,of P.L. 280,.as amended. A similar
challenge could be made of a tranéfer of custody to a state or
county agency. This possibility could be avoided by the tribal
courﬁ's fétention of jhrisdiction over that case. The tribal
court can order the child placed in the supervision of the staée
or county welfare égency with custody remaining in the . court,

,

: dr it could grant temprrary custody to the state or county on
ﬁhe condition that the'child not be removed from the reservation.84
This Way.the‘tribai government's powers would not be diminished.
When dealing with the tribal court, then, the state or
county is recognizing tribal sovereignty over the tribe's own
members. This should cause no proglem'for most of a social worker's
activities,-especially those in which no court and no governmental
enforcement power is involved.
? In P.L. 280 states, the state would have jurisdiction over
Indians on reservations. This means that the state court would
have jurisdiction err relinquishment and termination of parental
rights caseg, and custody could be givén to the state or county
agency without jurigdiqtional difficulties. The distinction between

étate authority over the person of an Indian and state authority

which interferes with the use of trust property does not apply here.

83493 p.2@ 1293 (Mont. 1972).

84Even if the court recains custody, if the child is taken off
the reservation, the tribal court would lack the direct authority to -
order his or her return. However, it could use its powers of civil
or criminal contempt to punish a person who acted in defiance of
its orders, with the possible effect of deterring future violations.
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. There is statutory authority for the state agency to purchase
éérvices--the serviceé of social workers--fr6m~the_tribe or from ﬁﬁe
BIA. This authority, and the implementing regulations, are dis-
cus§¢dnmore fully in Section III. The major limita£ion on thisA
practice are the regulations in 45 C;F;R. § 226.1(a)(2), which

" require the state or local agency to:

retain continuing, basic responsibility’ for
determination as to:

‘ \
(i) The eligibility of individuals for
services; and

(ii) The authorization, selection, quality
effectiveness, and execution of a plan or pro-
gram of services suited to the needs of an
individual or of a group of individuals.

This may require at least pro forma authority .to override the

decisions of BIA or tribal social workers. If interpreted strin-

geritly, it may prohibit effective use of social workers who are

not employed by the state.

‘Alternatively, 25 U.S.C. § 452 (also discussed in Section III)
would‘permié theiBIA to contract.for the services of state or county -

social workers, and 25 U.S.C. §S§ 47 and 450 et seq. authorize the

tribes to perform these functions under BIA contract.

State Case Studies

The foregoing analysis of the conflicts in tribal and state
jurisdiction and awthority over reservation matters demonstrates

that the legal position taken by state governments vitally affects-

the delivery of child welfare services to reservation Indians.

‘Any modificétion of or alternative to the current delivery system
must therefore take into account the role of the states. We be-

lieve a study of the legal and jurisdictional issues which have

S

arisen in two states, Arizona and North Dakota, will be useful.

These states were selected for detailed examination because in

both states the recurring conflicts have been sharply defined and

squarely faced, and formal attempts at resolution of the issues

have been recorded in advisory opinions and litigation.
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Arizona has in its constitution a provision disclaiming any

state interest in or title to Indian lands within its boundaries,85
3

of the sort commonly required as a condition of statehood by the

\federal government. It did not choose to assert substantial 01v11 .

.

or criminal jurisdiotion under P. L. 280, and has extended only
its air and water pOllution laws to reservation lands. Arizona is
also the prinCiple Situs of the'Navajo nation, by far the largest
and among the financially most powerful of the Indian tribes in
America.

' State welfare administratiOn in Arizona is looated within

an umbrella agency, the Department of Economic Sccurity (DES) . 86 .

" DES is desmgnated ‘as the single state agency, is responsible for

preparing the annual state comprehensive plan, and in all respects

‘
is the state agency relevant to our considerations. .

Arizona and the tribes and individual Indians within it,

’principally the Navajo, have produced a great amount of the 1liti~

gation defining the respective limits of state and tribal authority.

We discussed:in Section I of this report the recent landmark cases

dealing with state authority to tax Indians, McClanahan and Warren

Trading Post. The current test for determining “the limits of general

exercis:éff state powers vis-a-vis tribes came from Williams' v. Lee.

All the cases involve the State of Arizona and the Navajo nation.

-

" Phe case universally regarded as establishing the proposition

that reservation Indians are entitled to Federal Social Security"

LAY

Act benefits is Arizona v. Hobby.87  Again, we must immediately

caution that the trial court upheld the Social Security Administra-
tor's decision not to approve Arizona's state plan which prohibited

paying assistance to persons of Indian blood liVing on reservation.

On appeal the District of Ccolumbia Circuit Court held that the trial

R
court never should have even inswered thé question, as federal sover-
~ i

eign immunity barred the state from bringing ‘the suit. Technically,

the case is therefore extremely weak precedent for the proposition

-

it is universally.cited as upholding.

85Ariz. Const. Art. 20, 44.

4

865.R.5. §§ 41-1951 to 1962.

87221 F. 2d 498 (D.C.Cir. 1954). 141
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“.“ices is highlighted by Arizon

;ffﬁfhé.iépdrtghce o

f state regulations in the delivery: or serv=

V]

ey - ; p
’* This was a petition by the State of

a State Department of Welfare v. HEW.88

Arizona for’review of a final

K

decision ofvthe Secrétary‘Bf HEW that public assistance plans in,

‘Arizona failed to.conform to requirements.

. -The'part o

ment of Welfare, Assistance Pay

£ this suit of most interest to us involves Ari-

" zona's legal custody requirément for AFDC.ag Arizona\State,Departﬂ

ments Manual § 3-401.3, stated:

A relative'of~§ natural pafent who is an ADC recipi-
ent .cannot be approved for an ADC grant on behalf o

of any of the childr

en of said parent.unless said:

relative or the (Arizona) Department of Public Wel-
fare has legal custody of the child or children

named

in the application.

Dismissing the necessity of invoking equal protection arguments, /

-

i

the court eﬁphasizea the failure of such language to be in con-

formity with the AFDC progréh set out in federal law. Thus, citing

f.42 U.8.C. § 601, it underlined the portioné below:

childr

tives

by enabling each State

For the purpoée of encouraging the care of dependen
en ‘'in their own homes or in the homes of rela=\_ ~

to furnish financial

, _ 35sistance and rehabilitation and other services, as
5 far as practicable under the

. to needy dependent childr

conditions in. such state,

en and the parents or rela—

tives with whom they are living to help maintain.and

‘strengthen family life an
relatives to attain or re
self-support and personal i

And in 42 U.S.C. § 606:

i AR

d to help such parents Or
tain capability for the maximum
ndependence . . . . -

(a) The term "dependent child" means a needy child
(1) who has been'deprived of
care by reason of the death,

_thé home, or physical or men

parental support or
continued absence from

tal incapacity of a par-

ent, and who is living with his father, mother, grand-
father, grandmother, brother, sister, stepfather, step-

! mother, stepsister, uncle,
or niece in a place of resi

aunt, first cousin, nephew
dence maintained by one or

more of such relatives as his or their own home. . .

Then expandin§ upon this point, the court said:

3

A household consisting of the child and his "grand-

father, grandmother
within the meaning

" atc., is as such a "family"
of the Act as is a household consist-
.ing of the child and his mother or father. .. . This point

’

is particularly critical in this case, since, as the

88449 F. 2d 456 (9th Cir. 1971).

"891n an

to Title IV,

. ity for fail
levels requi
Arizona &rgu
with 42 U.S.

other part, Arizona's pians for CWS and AFDC puréuant

42 U.S.C. §§ 601-610,

620-626, was held not in conform- ¢

ure to-set up advisory committees at state and local
red by 42 C.F.R. § 220(A), § 220.1, and § 220.4(a).

ed that those advisory committees were inconsistent
C. § 602(a) (3) in that they woulc be de facto a second
agency and only a "single state agency" .could administer the state
plan.. This contention was overruled. : ‘

- -131-
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. -evidence showed and as ‘the Administrator pointed out .
“a common, i'f not the%predomlnant ¢ultural pattern~
“among- Mexican-Americans and Indians in Arizona is the
.. . .extended family."  Under this cultural system, it is
» comiton for children td live for short: periods with-
‘relatlves. In order to receive AFDC, however, ‘these
" relatives would have to undertake the burdensome and
costly task of acquiring legal custody, which may in-
vest the situation with a degree of permanence that is
unacceptable to ‘everyone concerned." Thus, Arizona's.
legal custody requirement falls especially heavily on #
.Arlzona s Mexican-American and Indian minorities.

-~

~This‘Ninth Circuit recognition of the nature and viability of the.

M

"extended famlly" .as a child rear1ng 1nst1tutlon represents a 51g-

nlflcant precedent both 1ega11y and admlnlstratlvely. T
/
The Arizona Attorney General has also 1ssued rulings which

-

.51gn1f1cantly affect the dellvery of state admlnlstered services to .

reservation Indians, and we find these oplnlons ra151ng issues which v

..

‘recur in other states. The point agaln empha51zes the 1mportance

of state law, as'interpreted by State Attorney General, in the delivw-

ery system. . N

For example, Ar\zona will not llcense activities of welfare

institutlons or agencies located on Indlan reservat:Lons.90

Nor
will it license the Tribal Council or Bureau of Indian Affairs in

the event "they engage in Chlld plac1ng and adoptive act1v1t1es.

~ The oplnlon is based on an 1nterpretatlon of Sectaon 8-501, Ariz-

ona Revised Statutes,rdefining child welfare agencies:

"Cchild welfafe agency" or "agency" means any agency
or Institution maintained by a municipality, county,
person, firm, corporation, association or organization
~ to receive dependent, neglected, delinquent or mentally
or physically handicapped children for care and main-
tenance or for placement in a familyshome or any”insti- .
tution that provides care for unmarried mothers and -
their children. . Ol

’ Arizona Revised Statutes, Sections'8-506 to 8-508, make it ' -
mandatory that all child welfare agenc1es be ilcenqed by the State

Department of Public Welfare. Sec. 8-508(B) prov:des that the

.superlor court shall have Jurlsdlctlon to issue-an injunction re-

straining the operation of a child welfare agency without a license.
Other sections permit investigation of institutions, as well as

foster homes, and parental homes in adoption proceedings.

.

The Attorney General's Opinion, using Williams v. Lee as a
standard, determined that the state could not license welfare in-
stitutions or agencies, or child placing or adoptive activities,

N 3
on the Indian reservation.

90att'y. Gen. Op., Feb. 11, 1959, No. 59-38.
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~An9pne: 1Mportant ATTLOrney GEeneral- s uplnion '1s recoracu ia

]

'eﬁteﬁ‘of‘July 28, 1970, to John Graham,-Commissioner, Arizona

StéEéJDépa:tmeqt_of Welfare. This opinion is significant in that
fit{aa§ﬁ§s§e$?itée}£ to the 1968 Civil Rights Act. It says:

- .'Ditle Iv, § 402(a) of the 1968 Civil Rights Act, P. L.

. 90-284, 25 U.S.C. §1322(a) gives jurisdiction to state
courts. over civil causes of action which arise in In= _

" # dian country situated in such state, with the consent.

of the tribe. ' §404 of the same Act, 25 U.S.C. §1324
gives. consent to the states to amend thelr State Consti-
tution or existing statutes ‘to remove any legal impedi~- *
ment to the.assumption of any criminal ‘or civil juris-

®*diction. il

a

..

 orders by state agencies. The opinion -states:

The Federal-and State-laws..have 'been searched and noth-
ing has been found which would indicate, that either .~ T
Congress or the State of Arizona has dome thesneces-
sary acts which would provide-for civil jurisdiction X
over the Indian tribes. The 1968 Civil Rights Act is
permissive. It,does not require the tribe to submit
to the state's/jurisdiction. Jurisdiction.is condi= ... | -~
tioned on the/consent of the state to assume juriscdic-
tion and the consent of the tribe to submit to juris-
diction. 25 U.S.C. §§ 1324 and 1326.
The state legislature ‘has not enacted the necessary
laws giving the State Welfare Department jurisdiction
to license facilities on the reservation. No trihe has’
indicated they would givé the necessary consent to juris-
diction if such laws weére enacted. !

Further on, the opinion concludes:

Absent the necessary legislation or constitution amend-
ment, no change can be allowed by administrative policy
or decision. Therefore, the State Department of Public
welfare has no authority to license or approve facili-
ties on the reservation pertaining to the care of In-
dian children hereinbefore mentioned. )

In addition, the AtLorney General's Opinion of. July 28,

1970, deals with the authority of the Department of Public Welfare
to /include in the ADC-FH program reseryation_children who are plaged

in foster homes off the reservation.

Under existing law regarding jurisdiction, ADC-FH pay-.
ment can only be authorized for reservation Indian
children if (1) the reservation Indian child'is in
fact off the reservation when the act of neglect or
abuse occurs, (2) the Superior Coéurt of Arizora has
personal jurisdiction and makes an adjudicat.on to :
that effect, (3) the child is commi.tted to the Depart-
ment of Public Welfare for placement and services,

and (4) the requirements of §408 of the Social Secur-
ity Act are complied with. '

“
Lastly, the opinioﬁ“donsiders the question of tribal courts

as courts of competent jqrisdiction and the effect to be given their

. . . the tribal courts would have the authority to
adjudicate a reservation—éhild "dependent, neglected,
or delinquent,” . . . However, the jurisdiction of
trival courts cannot extend byeond the boundaries of
-133- [ . . BN
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the reservation, therefore, tribal courts cannot place
qhilgren in licensed facilities off the reservation.

It goes on to state further:

Tribal courts have no executive arm to commit an In-
dian child to the Bepartment of Public Welfare. Like<
‘wise, the Department of Public Welfare has no statu-
tory authority to accept reservation Indian children
from the tribal court or from.any,other sovereign.

In order for the State of Arizona to provide services
in the area of child welfare for families and children
of reservation Indlans, the state legislature or. the
people ‘must enact laws to provide for jurisdiction over
child welfare matters on Indian reservations. Also,
the various tribes must accept the state assumptlon .of..
jurisdiction. Otherwise, the exercise of state juris-
.diction-in child welfare matters discussed. herein would
-undermine the authority of the tribes over reservation
affairs and infringe on the right of the Indians to
govern themselves. Williams v. Lee, supra.. See also
Arizona v. Turtle, 413 F. 2d 683 (1969), U. S. cert.
denied. Littell v. Nakai, 344 F. 2d 486 (1965).

" In practice there seems to be a way of getting around this, for ‘DES has

a contract with the BIA under which DES places Indian children in

foster homes off reservations, thus using the EIA?s authority to con-
tract with states as a means for providing necessary services.

" .The final Arizona state actions which undtrline the signi-
ficance of state authority'and its effects on the delivgry of serv-
ices in the federal-state structure are those taken with respect .
tolthe Navajo Social Services Project. Full treatment of this mat-

ter is found in Section V of this report. For our present pur- .
poses: it sufflées to ‘note that the Arlzona Attorney General's

Opinion concluding that trlbal contributions to the state agency

could not be earmarked for a particular’subsequent use was a hurdle

which effectively stopped development of the project until removed

by litigation. State court decisions, state laws, and state advis-

" ory opinions do critically impact the present delivery system.

'We now turn to an examination of the delivery system in North
Dakota, and the impact of various state actions tiere on the deliv-
ery of services to reserbation Indians. For background, it should
be understood that North Dakota had a prov;sion in its constitution
disclaimihg any state ;ights to lands ownec¢ and held by Indians or

Indian tribes. 140
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N The state supreme court had, before the passage of P. L.

280, 1nterpreted this disclaimer rather str1ctly as applying to
e
-g clalms 1nvolv1ng land t1tle only, thus giving state courts Jurls-

dlctlon over civil dlsputes between Indians on reservatlon lands.9l

\

North Dakota took the steps necessary to extend‘its civil

jurisdiction over Indian Country in 1963, but added the'requirement

. -

£

-0of tribal - or 1nd1v1dua} ~Indian - consent.
An extremely 1mpd&tant case in deflnlng the limits of state

- authorlty is In re Whlteshleld decided by the North pakota Supreme-
92

Court in 1963. State authorltles brought a-petltlon to terminate

. parental rights to Indian cnildren against. Indian parents for acts:
:occurring'on the reservation. The court held that, since _the In-
dlans 1nvolved had not consented to the assumptlon of state Jurls-
dlctlon, the state courts could not adjudlcate the issue.

The North Dakota Attorney General's office has also been
active in defining state authority, facing the questions of state
authority in Indian country in terms of licensing foster homes and
providing protectlve services on Indlan reservations, and the effect
to be given to tribal court orders by state agencies. The federal
response to state officer's decisions on tnese matters has been
carefully considered and well ‘documented, and provides much food
for thought in.evaluatingualternatives to the'present structure.

In late 1970 the Public welfare Board requested the State

.Attorney General's opinion on its authority to providevprotective
services on Indian reservations, brought into focus when the foster
care program on Fort Totten was challenged. The Attorney General
concluded that the Public Welfare Board could not enforce licensing
functions regarding foster'care homes for Indian children on Indian

reservations. 93

9lyermillon v. Spotted Elk, 85 N.W. 2d 434 (No. Dak. 1957).

92124 N.W. 2d 694 (No. Dak. 1965). : .

93att'y. Gen. Op., Jan. 13, 1971.
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\The.sﬁate Attorney General- further éoncluded that the : ./
lNorth»pakpta Sacial Services Board could not contract with another:
agency to liquse‘fogtér homes for Indian children on Indian rééef&
vations. 24 | ‘ | |

~Lastly, the State Attorney General ruled that the.State Youth
Authdrity could not enforce fhles of conduct for an Indian child if
ié?placed Q?m on an Iﬁdiaﬁ reservation, could not change placement
from the reservation, and could not bring the child baék from fhe

- reservation.9?

. s -The federal response to these opinidns“and'thgir éffects,

' wfégafded by many indians as a discriminatory withdradal of state
éervicés from reservation Indians,96 has been to seek a practical‘
way for ;he state to find paths around the -jurisdictional barrigrs:

"It has suégested that BIA and tribal officials can supervise the
placemert of Indian children in foster homes. It also has derived
a method of certification of approval‘of day care facilities after
iﬁspectiog of-them.by tribal goveénment or BIA agencies.
The conclusions and legal reasoning used by HEW attorneys
reviewing this téngled situation i% highly relevant and most signif-
icant. " A lengthy memorandum wés prepared by the HEW General Counsel's

officegj and can be summarized as follows: é‘

- A] The Equal Protection Issue

The memo outlines a strong stand, using Arizona v. Hobby,
221 F. 24 498 {(D.C.Cir. 1954) and Acosta v. San Diego County,
126 Cal. App. 2d 455, 272 P. 24 92 (1954) stating that states must
as a condition of receiving Title IV monies service Indians and
find a way to approve foster homes on reservations; otherwise they
are in violation of the Fourteenth Amendment's equal protection
clause. (pp. 2-4) ) ' ) :

94att'y. Gen. Op., July 28, 1971.
95aAtt'y. Gen. Op., Dec. 16, 1971.

96gee letter, February 8, 1971, of Marvin Sonosky, General
. Counsel of the Standing Rock Sioux Tribe, to the tribal council.

97vstate Obligations. under the SSA in Regard to Indians Living
on Reservations,” by the Special Assistant to the Assistant General
Counsel, .addressed to Deputy Assistant Secretary for Legislative
- wWelfare, August 9, 1974.

O
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B} Foster Home Inspection

The memo deals with the p0551b111ty of'an Indian foster care
.home on a reservation to whith permission to inspect is denied,
~citing Wyman V. James, 400 U. S. 309 (1971), where the State of
New York -was upheld in refusing to grant assistance when a home
visit was refused by an AFDC mother. The memo concludes:
In other words, a state may, and must, extend its -~
asistance to Indians living on a reservation in the
state on the same conditions that it applies to all
other recipients in the state: namely, that the re-
cipient abide by the laws and regulations of the state
i governing assi.stance under its various programs. If.
’ -an Indian living on a reservation 'should refuse to
comply with any of those regulations or laws, the state
.- "could merely terminate assistance.. (p. 4).
3
C] State Standards Must Be Different for Different
s Cultures . ’

..The most interesting theoretical discussion in the memoran-
dum is addressed to the failure to put Indian children into foster
or adoptive homes that are Indian. After citing AAIA statistics
and testimony before the Subcommittee on Indian Affairs of the
Senate Interior and Insular Affairs Committee on April 8, 1974,
the problem is stated as follows.,

The standards’ whlch have been set are based on material
criteria (sufficient 11v1ng space, proper sanitation-
facilities, etc.) and do not take into account whether
the child is harmed or.not for lack of them. Also not
considered are such non-natural criteria as the values
of living ir a cultural communlty with family and rela-
tives. The standards, it is alleged, are not only of
questioned fairness, but their results have led to the
breakup of countless families, and according to several
hearing witnesses, have caused the creation and contin-
uation of psychologlcal problems for both the Indlan
parents and their children.

)

The issue has been raised, in regard to child welfare
programs relating to Indian children living on reser-
vations, whether a state may set a different standard
for approving reservation Indian ‘homes for foster care
and adoptlon than it uses for other groups. In deter-
mining this, two questions must be answeréd: will a
different standard be consistent with the Social Secur-
ity Act and will it also be in harmony with the Equal
Protection Clause of the l4th Amendment. . . ? (p. 5-6)

(1) The Social Security Act and Different Standards

The memo examines Sec. 402 of the SO"lal Sccurity Act which
requlres that AFDC must be provided on a state-wide basis and 45
C.F.R. 205.120(a), which requires that a state plan:

. . . shall be in operation, through a system of local.
offices, on a state-wide basis ‘in accordance with equit-
able standards for assistance and administration that
are mandatory throughout the state. . . .

The memo intérprets this regulation as follows:

'
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‘Phis should not be construed to mean that standards for

reservation Indians may not be different from those

-+ non-reservation recipients across the state. If a stan-

dard produces substantially different results in one
political subdivision of the state as contrasted with
another, the standard is not uniform in terms of the
results produced. Because the statute is directed to-
ward a specific goal, solidarity of the family unit,
it is the achievement of this goal that must be uni-
form and not the technical structure of the program.
(p. 6)

(2) The Equal Protection Clause

Since there is, theoretically, a constitutional problem = - -

1nvolved with implementing different cultural standards to achieve
- similar goals, the memo next deals with constltutlonal tests undex. ...
" the Equal Protection Clause. First, the "strict “scrutiny test"
- does not apply to classifications in social and economic areas;
second, the "rational relation test" does. The.,memo cites
Dandridge v. Williams, 397 U. S. 471 (1969), rehearing denied

Id

~~398-U.~ 5.7 914 (1970); Lindsay v. Natural Carbonic Gas Company,
220 U. 5..61; and Arizona Department of Public’ Welfa*e v. DHEW,
. 449 F. 24 456 (9th Cir. 1971).

The conclusion is:

In the case at hand, the classification upon which

the standard would be based is Indians on reserva-
tions. The basis for the difference is clear: Indian
culture and life style on.reservations differ from that
off reservations and require different treatment in
order to fulfill (sic) the purpose of AFDC, which is

to encourage family solidarity rather than to destroy
it.

The reservation Indians occupy a unigue position in
t United States; being the only judicially recog-
d@féd minority group with a seml-natlonallty all -
thelr own.

Funthermdlscussion of the'program instruction essentially
o

implementing the thrus? of this memorandum, and an analysis of

potential problems, isffound in Section V of this report.

- . L ~
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. V. NEW APPROACHES L

Several new épproaqhes to the delivery of services generally
to Indian tribes have recently ‘taken place. These approaches in-

clude:
Program Instruction on AFDC Foster
Care and Day Care Services for

Indian Children Under Title IV-A

and B on December 30, 1974 (ASA-PI- -
75-13, CSA-PI-75-2) .

Title XX, amending the Social Security
Act, (Pub. L. 93-647), effective on
‘October 1, 1975. ) -

Approval of the Navajo Social Security Demon- - -
stration Project, Arizona and New Mexico con-
tracts, which would permit, under Sec. 1115,
direct grants to the Navajo nation. ’ :

The passage of S. 1017, the Indian
Self-Determination and Education .
Assistance Act (Pub. L. 93-638) on
January 4, 1975.

None of these approaches directs itself entirely to a solution of

‘the various legal problems aireaay discussed. Some of them do rep-

resent a trend toward direct fundihg of Indian tribes. Some of
them highlight pargicular legal problems which have beén discussed.
All of them have implicationé which cannot yet be fully assesséd
because they are so new; and all of them raise many legal and
politiéal questions in the process of answering other questions.

A description of each new approach follows, with éccompanying
comments about the implications of thé app;oach.
Prqgréﬁ Instéucﬁion "AFDC Foster Care and Day Care"

Services for Indian Children Under Title IV-A and B
of the Social Security Act," Dec. 30, 1974.

As a result of a request. from Région VIII,l The Assistance

Payments Administration and Community Services Administration of HEW

lrhe particular guecstion posed was: ~ "May we accept State
Plan material which indicates certification of acceptability of
child care facilities by some third party as sufficient to justify
State expenditures and claims for FFP?" Policy Interpretation
Request from Acting Regional Commissioner, SRS, Francis T. Ishida,
to James Delaney, Director of the Executive Secretary, SRS,
March 28, 1974,

150
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" section 408.

issued a ‘joint program instruction? on December. 30, 1974 directed

b

-toward AFDC Foster Care and Day Care under Title IV-A and B for

‘Indian chiidren. The instruction dealt with the legal and juris-

< .

.

diction issues which have raised problems in the delivery of these

services to Indian rese:vatioﬁs, and thus attempted to be a defini-

.

tive“response to these problems under the presently existing system.

e

TOo summarize it:

l. Foster Care N

The instruction made it clear that a state must make strong

.efforts to overcome obspécléé to the delivery of AFDC assistance

to Indians who as "citizens of the State in which they reside .
are . . . entitled .to all rights, privileges and immunities that

s

are

T

sibility to supply AFDC foster care by asserting statutory or admin- .

istrative authority, or lack of such authority, which prevents an

’

6therwise eligible child from meeting all the conditions ﬁnder

nd In short, "it must take whatever‘action is necédssary

to remove obstacles to a child's eligibility.“5
,‘Thesé actions included;

a. Tribal CourtfJurisdiction

Where an Indian Tribal Court has jurisdiction
over civil actions on an Indian reservation, it
must be recognized as competent to make such

a judicial determination.

b. Tribal Court Recognition

- - @ state agency must accept responsibility
for, care and services for an otherwise eligible
child from ‘an Indian Tribal Court, or enter into
an agreement with the public agency which has

2

2APA-PI-75-13, CSA-PI-75-2.

31pid., p. 2.
" 4Ibid., p. 2. | ~,

Ibid., p. 2.

151
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A(aecepted responsibility for the child. Refusal
by the state agency to do one or the other. could
. arbitrarily exclude from AFDC foster care and
serv1ces agl otherwise eligible children who are
within the jurlsdlctlon of an Indian Tribal
court. Thus, if action by the state agency is
necessary to make the child elifible, the agency
T ' must take that.action.

€. Licensing

The State must license or approve for AFDC
foster care foster family homes and nonprofit,
private, child care institutions on Indian
reservatlons, which meet the state 's llcen—
sing standards. T

Even where the state believes it is without

the power to enter a reservation for inspec-
tion purposes, it is responsible for obtaining
the requisite authorlty, or for arranglng with_
someone who has the authorlty,tfor inspections”
and reports to be made in order towgarry out its
responsibilities.

2. Day Care
Here, the instruction, after affirming that "Section 402 ‘

requires that the state provide assistance in theﬁform of day

expanded'upon possible-contractual solutions to the licensing prob=

lem: \ -

. For instance, the state could contract with
the Tribal Council, or some other agency or
organization with the requisite authority to
carry out these responsibilities on behalf
of the state agency. Whatever method is
used, the state must carry responsibility for
meeting the pertinent requirements of the law
and regulations. ~

3. Licensing Standards

The memorandum then reviewed state licensing standards as

.

N 6Tr1ba1 Court jurisdiction and recognition as discussed here

_is a reiteration of State Letter No. 1080, March 25, 1970 which
reads in part:
3. The Social Security Act provides.that Federal
sharing is available, under certain conditions
when a child has been removed from his own home
as the result of a judicial determination. The
court or other judicial authority must have juris-
iction in such matters. Indian tribal courts and
Courts of Indian Offenses are courts of competent .
Jurlsdlctlon in this respect and are so recognized -
by “the laws and regulations cf the United States.
Therefore, on  Indian reservations, the authority of
the tribal court to make such judici determinations
must be recognized by the state welfiié\ggency as a -
proper authority for this provision of the Act.

189
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"applicable to Indians, finding them inappropriate:
Present standards, as applied to Indians on )
_reservations in foster care and day care areas,
have resulted in an extremely high rate of re-
moving Indian children from their homes and
families, compared to the rate for non-Indian
children. A major reason for these statistics
: has been that the standards employed in de-
i ... termining the fitness of homes for children
are not attuned to-Indian society. These stan-
dards are based upon material considerations
without sufficient emphasis upon non-material
- criteria, such as the value of living in a
cultural community with family and relatives.

- The solution to thls problem dev1sed and requlred by the -
instruction was to determine the equltablllty of standards on the
basis of their effect'upon recipients rather than their similar

.statutory language. Thus: .
Section 402 1mplementea at 45 C.F.R. 205.120(a)
. ... does not require that the standards for
Indians living on reservations be the same as
for non-reservation recipients. If one standard
produces substantially different results in one
political subdivision of the state as contrasted
w1th another, the standard is not uniform in
terms of-  results produced. 7If different stan-
dards would be more likely to accomplish the
goals of the Act, they are permissible in order
to remove the hardship, and in extreme cases
may be required. (emphasis supplied)

The program instruction represents the stronge§t and most
comprehensive recent statement of HEW in Washington concerning the
legal and jurisdictional préblems encountered in the delivery of
child welfare services and assistance to Indian<reservatidns, under -.
Titles IV-A and IV-B. If we leave aside for the moment the problems
posed by the third part of the program instruction, the discussion

"equitable standards," we can exémine the instrﬁction in practi-.
. cal perspective to determine how much of an effect it has upon the
chiid wélfare delivery system as it presently operates. A
The program instruction is not a response by Washington
"HEW to a new situation. On the contrary, the problems described

have been in existence for years and have erupted in two states,

Arizona and North Dakota to the point of head-on confrontations

T - .
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between the states, on the one hand, and the tribes and HEW on the
other. It represents a compilation of previous HEW determinations

concerning service to Indian reservations in one place: State

Letter 1080 on recognitfon of Tribal Court orders, Regional

Httorney's opinions on "public agency," and the numexrous admoni-

tions. from HEW .which-appeared in 1971 and 1972 at the height of

North Dakota's refusal to bring child welfare assistance and
services to the Indian reservations.
"It uses unusually forceful language, ordering the states--

as a condition af receiving Titles IV-A and B funds-- to overcome

'

_existing legal barriers, if necessary by reaching agreements with

other agencies including tribes.

One of the difficulties with a program instruction is that

-1t does not carry the force of a statutory provision or regulation.

A program instruction’'is not published in the Federal Register or
codified in the Code of Federal Regulations. It is defined by the
. £ K ’ . .

Deéartment of Health, Education and Welfare as:

Requirement or request for action by or infor-

mation from state agencies, or other grantees,

. issued by the cognizant SRS component and

identified by issuing_office, fiscal year, and

sequence of issuance. '
In the hierarchy of program material issuing from SRS, program in-

structions fall after program regulations (program requirements and

other policy material usually published in the Federal Register

3

and codified in the Code of Federal Reéulations) and program

regulations guides (explanatory and interpretive matcrial relating
to one or more regulations). Thus, a prograh instructisn is not
readily available to the public nor does it carry as mﬁch weilght

as other types of regulations, a problem which will become panticu—
larly apparent in dealing with the "equitable standards"“ portion'of
the instruction. It is, however, the official HEW inferpretation

and thereby entitled to great weight by reviewing courts.

7Information Memorandum AO-IM-25, DHEW, October 1, 1970.
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In addition, there are several limitations in the program'
vinstruction. To begiﬁ with, it attempts to make mandatory upon
the states the making of agréements, when necessary, to overcome:
6bstac1és in licensing fostef care and day care: facilities éf,Indiép
reservations. 'Hdwever,'no‘statute or regﬁlation provides for a
maﬁdatpry procedural mechanfsm to be followed iﬁ the making of such

agreements, a mechanism which would arbitrate differences if and

when théy'arise. For example, as it presently stands, the only

conceivable instahce in which refusal to reach an agreement might

represent suﬁficient cause tp invoke mandamus action against'a
state welfare agency would be.when the agency denied & tribal

qﬁest to discuss'the making of such an agreement. Where no -
rocedural mééhanisy_eiists to facilitate an order,the order is

<=

greatly vitiated. .
1

Second, the program instruction requires a state agency to

accept responsibility for a child referred by a tribal court. The

“matter may not be that simple: state supreme court cases, such as

Black Wolf and Kennerly, have determined that state agencies do

not have the jurisdiction to accept such referrals. Furthe;, the
fall-back alternative--to require the making of agreements to get
around the jurisdictional obstacle--while a practical suggestion
suffers in the present system from the same unenforceability already
discussed in reference to licensing agreements.

The inclusion ih‘the‘program instruction ¢f an ordei to use
standards for choosing day care and foster care facilities for
Indiap children which are designed to achieve similar results to
those used for other children; but'are not necessarily the same
standards, presents some thorny legal perlems. This part of the
instruction perhaps reflects the growing pressure from the Indian
community to prevent Indian children from being put into non-Indian

foster homes and adoptive homes off the reservation in dispropor-

tionate numbers. The feeling among many Indian tribes is that, as

105
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~a result of this tendency, the tribes are losing control of a

valuable resource? namely their own children.8

o

Testimony before the Subcommittée on Indian Affairs of the -

Committee on Interior and Insular Affairs 1n Aprll 1974 was largely
‘dlrected to this- 1ssue. Senator Abourezk, Chalrman of the Sub-
commlttee, summarized the testimony at one point as:

Witness after witness got up and testified
that non-Indian social workers have been '
totally ignorant of exactly what an Indian
S family is and what it ought to.be; that their .
standards, referring to non-Indian social :
workers, ‘the standards they develop on.whether =%
or.not a mother was a good -mother or a parent was
. " a good parént, were based on their own standards, -
not on Indian standards, which are quite often T
different, and that as a result judging the
fitness of the parent or the closeness of the
family unit 2n their own “standards, that they -
. then took al. kinds of illegal, deceptive
actions to try to gst Indian chlldren away
from their mothers.

North Dakota, in its Department of Social Service Manual, makeé

¥

reterehce to this point, as follows:

By tribal resolutlon, press release, and
otherwise the Indian people have made -y
) known a concern over the removal:.or
; possible removal of Indian children from
the reservation to a non-Indian culture B . . -
off the reservation. This concern is also -
to be recognized and respected

The internal HEW memorandumll which was a prelude to :the prodgram
.instruction addressed itself at some length to this problem, in
terms of legal alternatives:. =~ -

8Mean1ngfu£\s%atlst1cs on thlS issue are hard to .obtain. The -’
Association of. American Indian Affairs is the only’ organlzatlon, to-
date, which has done so for -Oklahoma, Arizona, Minnesota, South Dakota)
State of Washington, and Wisconsin. These statistics _appear in the
Hearings on pages 40, 78,.75, 84, 89, 92 respectively.

. ‘

9p. 449, "L
10No. Dak.. Social work Manual, Chapter 423, Scction.ﬁ, rar. '2.
l~15ee, fn. 97, Scction 1V, S )
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The standards which have been set are based
on material criteria (suff1c1ent 11v1ng space,
proper ‘sanitation facilities, etc.) and do not,
_ "take into account whether the child is harmed
' s or-not for lack of them. Also not considered.
* are such non-national rlterla as the values of
. 1living in a cultural co unity with. family and °*
relatives. The standargg it is alleged, are
not only of questloned falrness, but their re-
sults have led to the break up of .countless
families,- and according to several hearing
witnesses, have caused the creation:gnd con-
tinuationrof psychological problems for both :
the Indian parents and their children. T

- Theé issue has been raised, in regard to child

welfare’ programs relating to Indian‘children
.living on'reservations, whether a state may set

a different standard for approving reservatlon‘
Indian homes for foster care and adoption thzn

it uses for other groups. 1In determining this,

two gquestions must be answered: will a different
standard -be consistent with the Social Security

.Act and will it also.be in harmony with the )

Equal Protection Clause’;of the “14th Amendment ..W12

The memorandum sought to determlne the meanlng of 45 C.F.R.
§ 205 120(a) which requires that a state plan:

. + « shall be 1naoperat10n, through a system - N
of local'offices, on a state-wide basis in .

accordance with equitable standards for assis-
tance and administration that are mandatory
throughout the state; . . . . .

In conclusion; it discussed the definition of "equitable standards":

. This should not be construed to mean that stan-
‘ . «dards for reservation Indians may not be dif- L N
| ferent from those non-reservation recipients® J
g across the state. If a standard produces sub- -
! _ stantially. different results in one political
B subdivision of the state as contrasted-with,
¢ : another, the standard is not uniform in terms
""" ’ of the results produced. Because ‘the statute
is directed toward a specific goal, solidarity
of the family unit, it, is the .achievement of
.this goal that must be uniform and Egt the. e . '
technical structure of the’ program. - o ]
The language in the program instruction in reference to the meaning

of "equitable standards" is similar to that of this internal memo-~

-~ . ’

randum.

! \ ' )

1221, supre n. 2, pp. 5-6.
lBEEiQ-: ps 6. ° - . o :
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. the Dlrector of the Office of Economlc Opportunlty to coordinate

°

The instruction's cgnclusion presents two problems, one

technical and the other theoretical. Federal Interagency .Day

Care Requirements (FIDCR) are .binding upon the states and SRrs. 14

v The FIDCR appear at 45 C.F.R. §§ 71.1 et seq. and are
specifically applicable to Title IV-A and B programs.15 ‘They are
passed pursuant to the Economlc Opportunity Amendmentg'of 1967 .

which: requlre the Secretary of Health Education, and Welfare and

day care programs s0. as to obtaln, "if possible, a common set of

_:program standards and regu,Lat:Lon,s.16 However, these requlrements

may be walved under certain circumSteaces:

Requ:Lrements can be waived when the admlnlsttrlng Vo
agency can show that the requested waiver may

advance innovation and experlmentatlon and extend

services without losss of quality in the facility.

Waivers must be consistent with the provisions of

law. Requests for waiver should be addressed to

the regional office of the federal agency which

is providing the funds. Requirements of the

licensing authority*in ¢ state iannot be waived

by the federal regional office.

The appropriate offlce has not yet commented upon - the 1nstruct10n.

N

" The memqrandum upon which the program 1nstruct;Qn is based

expresses great awareness of the egual protection issue which lies

\

behind the implementation 6f different standards to achieve equit-‘»

able goals, citing Dandridge v. williams.igw The memorandum states:

In the case at hand, the classification upon
which the standard would be based ig Indians
on reservations. The basis for the difference
is clear: Indian culture and life style on

-  reservations differ from that off reservations
and require different treatment in order to
fulfill the purpose of AFDC, which is to'en- |

courage family solidarity rather "than destroy it L9

l4,5 c.F.R. §§220.18(c) (2) and 220.56(a) (8) .
1545 ¢.F.R. § 71.2(a).
1647 y.s.c. § 2932(4).

1745 C.F.R. § 71.4. This waiQer may not be possible under
the new Title XX. See 42 U.S.C. § 2002 (a) (9) (A) (ii).

8397 y. S. 471 (1969) rehearing denied, 398 U. S. 914 (1970).

19PI/, supra n. 2. 1158
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An argument can be made that the need for different standards for
“equitable’ godls applles to many ethnic groups, such as the Mexican
migrants, or black inner-cir Ty dwellers Without'discussing the
validity of that point, it is Perhaps legally more 51gn1f1cant |
that Indlans occupy a unlque political status in the Unitegd States
The memorandum itself falls back on this point:

The reservation Indlans oCcupy a unique p051t10n

in the United States, being the only Judlclally

recognized mlngalty group with a seml-natlonallty

all their own.

Morton v.-Mancari?l re-established this legal principle with rafer-

ence -to hiring and’ promotional practices - w1th1n the Bureau of Indlan

”Affalrs and the Indian ‘Health Service. where.-Indians, becauseqof

their pOlltlcal status are to be glven "preference." "Preference"
does not apply to other ethnic’ groups, nor to other governmental

agencies.

Title XX of the Social Security Act e

[}

On January 4, l975l Congress enacted a new statute Title . XX
of the Soc1al Securlty Act, effective October l 1975, for social
serv1ces This statute replaces the TlLle IV-A provisions for

SOClal serv1ces for persons ellglble for and/or receiving a551stance

under the AFDC program, but does not alter either the Title IV-A

provisions of assistance to AFDC recipients or. the Title Iv-B

brogram of child welfare services. The authorized annual approprl-

atlon under Tltle XX remalns the same $2.5 bllllOn amount that had

‘applled 51nce 1@72 22 There are significant changes, however, in

the limitations placed on the states.

Prior to Title XX, each state which participated in the

Title IV-A program was required to provide a number of different

services, listed in the regulations. 23 This new statute gives states

’

207134,

Y94 5. ct. 2474 (1974) .
225¢e 42 u.s.C. § 1320b(b) (1) .
2345 Cc.F.R. §§ 220.16-220.24.
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% :
a much broader range of discretion. Now states are only required
to provide one specific service--family planning services--and
. . ! .
"at least one service directed at each of" five generally stated

goals;24“ The decision as to which services shall be provided is

left entlrely up to the states, with HEW deprived of the power to
w1thhold‘funds if certain services are not requlred In fact,

HEW is not even permitted to withhold funds for any expanditure

on the"ground "that it is not an expenditure for the provision of

a serv1ce."25 The reason for this greatly expanded state discretion,
as stated in the'oenate Report is that HEW-

. . . can neither mandate mean1ngful programs

nor impose effective -controls on the states.

The Committee believes that the states should

. have the ultimate decision-making authority
- in fashioning their own social services pzograms

within the limits of fundlng established by the

congress.

There - were also changes in the wording of the "single state
agency" and "statewideness" requirements for state plans. Under
Title IV-A cach state plan must either provide for the establishmant
or designation of a single state agency to administer the plan,
or proyide'for the establishment or designation of a single state
agency to supervise the administration of the plan. The new Title
XX changes this to "an appropriate agency," by requiring that each
state plan provide:

for the designation . . . of an appropriate'

agency which will administer or supervise the

administration of the state's program for the

pProvision of the services described in section

2002 (a) (1) -

The argument could be made that the use of "appropriate agency"

instead of "appropriate state agency" in Title XX provides greater
Y

2445 U.S.C. §§ 2004(2) (B), 2002(a)(l). There is one additional
requlrement, that each Title XX state must make at least three types
of services, as dctermined by the state, available 'for recipients of
Title XVI supplemental security income benefits.

2542 u.s.c. § 2002(a) (3).

261974 U. S. Code Cong. & Admin. News 9193, 9198.

2742 y.s.c. § 2003(d) (1) (C).
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f%exibiliiy for the state to delegate the administration of part§/é; h
=<~ its program to & public agency whicg islnot part of the state gbvefn-
mental sysﬁem--an}Indian tribal government, for example. Bu;/this
is not the approach takén in the proposed'RUIes-for thé implemen-
tation«of‘Title XX. These p;oposed Rulesza-require ﬁhé designation

of an appropriate state agency/to"oversee all of the Title XX program.
A major change Waskﬁagg in the *;Eatewidenesa“ requireﬁent. -
" As previously provided, each AFDC state plan must “provide that it
, shall be in effect in all palipical‘subdivisions Qf'the state, and,
if administered by them, be mandatory upon them?zgy This has meant
that the same services must be available throdighout the state.~ While

the new "statewideness" requirement in Title xx30

31

is virtually the

same as that for Title IV-A, there is language in the statute

which provides taat each Title XX state's annual “propoSed com-

prehen51ve services program plan" must include statements concerning:
the geographic areas in wh;ch . e . serv1Ces
are to be provided, and the nature and amoung
of the services to be prdvided in each area.

The proposed Rules spell out/the effect of thls pew ianguage:

f

!
(a) For the purpose of delivering services
described in the services plan, the state agency
may divide the state into geographic areas.
. Geographic area means any identifiable area en-
" compassed with [sic] thHe state so long as every ~
political subdivision of the state, 1nclud1ng
Indian reservations, is a part of one or more
_'such areas. The services plan shall descrlbe
the geographic areas. ‘

h

f
(b) The services plan shall proviae‘that
services described in §228.26(b) (1) and (2) will
be available to eligible individuals 1n every
geOgraphlc area.

2840 Fed. Reg. 16803 (1975), proposcd 45 C.F.R. § 228.6(a).

2942 u.s.c. § 602(a) (1).

3042 y.s.c. § 2003(d) (1) (1) .

3lphe clause "and if administered by them, be mandatory upon
them" is deleted. However, this seems to be redundant, and its de-
letion, by itself, does not appear to be significant.

3242 u.s.c. § 2004(2(b).
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(c) Notwithstanding the fequirement under paragraph

. (b) of this section, the state may provide different
services in different geographic areas, but within a
geographic area eligible .individuals must be offered
the ‘same services. (Emphasis Supplied)

. This means that a state can provide a considerably greater range of
____services_in one_ geographic area than in another. Conceivably, a
etate copld even set»aside Indian reservations as Separate geographic
areas-in which minihal services would be.provided, while residents

of the rest of the state would be entitled.to many more services. 3%

In order to'prevent abuses of state discretion, Title XX
requires that each state p*ov1de for greatly expanded citizen in-
volvement in the formulation of the state plan. This includes publi~’
cation of the proposed annual plan at least 90 daYs before it is

/implemented, acceptance of "public comment" by written comments
and/or puclic hearings on the propbsed plan, and publications of the
final annual plan before the beginning of the. program year.35 The
purpose of these procedural requi;ementsuie tc open up che state's

’pian for public scrutiny, thus giving various citizens' groups an
opportunity to influence the state's determination of social services
needs and priorities. .

There are other changes resulting from Title XX. Some of

these, as a new approach to state licensing or approval of foster

3340 Fed. Reg. 16805 (1975), proposed 45 C.F.R..§ 228.25.

34Such differential treatment, especially if it involves

elements of racial discrimination, is subject to challenge on equal
protection grounds. One way in which this issue might arise would
be a lawsuit by an AFDC recipient who had been receiving a particular _.
service before Title XX and became ineligible for this service because
the state Failed to provide it in that person's geographic area,

. though it provided the same service in other areas of the state. It

is quite pOSSlble that the courts will hold that the equal protection

clause requires that the samg services be available to all residents

of the state, regardless of“the more permissive Title XX provisions.

3542 u.s.c. § 2004 (2-4); 40 Fed. Reg. 16805-06 (1975), proposed
45 C.F.R. § 228.33.
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homes and day care faéilities, are explained elsewhere in this re-

»

port (l;censing is discussed above in this Section)J
——-~—~——~—Othe;sT~such_as_nationalmiggpmghe;igibglity limits, are
importént generally but not pertinent to this study. All in
vail, Title XX promises to be an interesting experiment in struc-

turing federal-state relatidnships in the social welfare field.

The Navajo Social Services Project

The Navajo Nation desired to have uniform stanhards of
eligibility and percentage of need, as Wel; as uniform serViceé,
on its reservétioﬁ>which covers three states. For this reason,
_it.decided to obtain a grant thréugh a 1115 demonstration pro-

ject where the tribe itself would contribute the state's share

'
\

of 25%.

The Navgjo Nation is aéypical of Indian tribes fof a num=:

.J ber of reasons: it is by far the largest tribe{at present,

140,000 Navajos'living on the reservation; the size of the re-
serQation is 14{850 square miles, roughly the size of Mgssachu—
setts, Connecticut and Rhode Island; and the tribe is compara-
tively wealthy, although individual members on the whole live
at a poverty level. 4

Despite the fact that the tribe was willing to contribute
the state's“25%; the Navajo SociaI‘ServicésfPrqjeét has encoun-

. ;
tered one légal hurdle after another. It required a waiver of
‘statewidenegétunder the Social Security Act; it required a Regionalf
Attorney's opi;ion‘configé&ﬁg that it was a public ;gency for
'purposes of the Social Sécurity Act; the Attorney General of
Arizona issued an opinion that tribalvfunds, once co-mingled with
general funds of the state, could not S; redistributed to the
tfibe; this resulted in a iawsuit whereby the state's social
service agency, Department of Economic Security (DES), attempted
to sue the State Department of\Administration;_and.ultimately—- |
because of p:oblems of standing--the tribe itself, as well as.
the cities of Tuscon and Phoenix, were subStitﬁted for DES in
the lawsuif and won their case. 103
| -152- R
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The irony of the Navajo Project is that now, after the tribe
has spent three years t;ying to geglthe program off the ground;
if;has beén suggested that the tribe scuttle the demonstration
project which has yet to be approved by Washington and come under
Title XX. One must note as Qell.that only as a result of a state-

ment in the state-written Navajo proposal that "Arizona provides

no services to Reservation residents" was the Region IX office of’

HEW made aware of this state of affairs. The procedural blocks
and hesitancies by which delivering services.to Indian reserva- °
tions is attended--even where the tribe is able to put up the money--

are nowhere more revealihgly seen than in the history of the Navajo

Project.

¢

The history of the Navajo Social Services project offers a
case study of the extremely complex route by which, under present
circumstanceé, a tri?e may contract for HEW fﬁnds through a state.
The following events are chrénoloéical points on the route:

November 12, 1973 Memorandum from Office of Regional
Attorney, San Francisco, to SRS/
Community Services; concludes that
tribe may be considered "public
agency" for purposes of Title
IV-A. ) -

July 19, 1974 : Arizona Attorney General's opinion
to DES, ruling that tribe may not
.. _ earmark funds put into state's
‘ general fund, effectively haltirg
the project for the momént.-

July 22, 1974 The Proposal, from DES, on appli-
cation for Title XI, Section 1115
of SsA, for demonstration. funds for
the Navajo Social Services Project.

September 18, 1974 Memorandum from Director, Office

of Policy Control, to Gary Massell,
Ph.D., Associate Administrator for
Planning, Research and Development,
SRS.

November 18, 1974 Navajo Tribe v. Arizona Department
of Administration, 528 P.2d 623.
The Arizona State Supreme Court
decision permitting DES to act as
conduit for Navajo funds. = °
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_The fitst legal- problem &H%sh ‘the prOJect had to overcome
- »

was contalned in the federal regul tions:

: PUbllc funds, other than those derived from private

_resources, used by the state or local agency for its

services programs may be considered as the state's

share in claiming federal reimbursement where such
. funds are:

{1} Appropriated -directly to the -state or local
v agency; or

(2) ~’Funds of another public agency which are:

. i ;) Transferred to the state or local agency -
and are under its administrative control;

(ii) Certified by the contrlbutlnq public
agency as representing current expenditure for
serV1ces to persons eligible under the state
agency's services programs, subject .to all _ o

*  other limitations of this part.
Funds from another public agency may be used to
purchase services from the contributing publlc
_agency, .in accordance with the regulatlons in
this part on purchasing of services.

The problem was whether the Navajo tribe is a "public agency" within

.the meaning of the'regulation. If tribal funds are bonsfdered pri-

vate funds, a reversion of them to the donor--the tribe--would pre-
"clude the state from receiving federal participation for these

expendltures 37

The terms "public agency" and "public funds" are
not deflned 1n Title IV-A of the Act or in the implementing regula;
tions.

To deal with this dearth of definition, thé Regionai Attorney

38 where "unit of

-~ referred to the Federal State Revenue Sharing Act’
local gove:nment" is defined to "include . . . the regogniéed
governing body of an Indian tribe or Alaskan native village which
per forms substantial governmental functions," and to the Older,

Americans Comprehensive Services Amendments of 197339 where " A unit

v

3645 c.F. R. § 221.61(a) (October 31, 1973).
- ?7As 1mp11ed in 45 C.F.R. § 221.61(a) and explicitly stated
in 45 C.F.R. § 221.62. '

38,ub. L. No. 92-512, § 108(d) (1).

39Pub. L. No. 93-29, §302(2).
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oflgengfal purpose local government' is defined as "an Indian tribal
. ‘ o » Y ¢ & R ‘.\5
organization." - :

The Regional Attorney concludes that: !

«,+« + in view of the recognized principle that
Indian, Tribeg exercising substantial governmental
functions independent of a state .possess the N
attributes 6f a limited sovereignty, and in light

of the aboverreferenced Congressional mandates
directing .t}fe Secretaries of certain federal
agencies under specified circumstances te *
recognize tHe governing body of an Indian Tribe

as a "unit S6f local government" (i.e. a public
agency); . . . ’

. e

the Navajo Tribal funds could be consideréd public funds for purposes
) : v

of federal participation under Title I¥. The Central Office (the °

Human Resources Division of the Office of the General Counsel)

L1

"concurs "in these conclusions."”

It was+next necessary to consider the problem of "sfhte—

rd

: C
wideness." For AFDC, 42 U.S.C.'§ 602(a) (1) requires that:
‘ Y

(a) A state plan for aid and services to . ‘
needy families &ith children must

in all subdivisions of the state, and)\ if ad-

(1) provide that it shall be in\effect .-
ministered by them, be mandantory upon\them. . o\

In addition, 45 C.F.R. § 205.120 requires i&atewideness.

Because the Navajo Project involved. a nuhber of optional -
programs, including child welfare programs, not provided by Arizona
in its overall state plan, it was necessary to waive the statewide-
ness requirement. This is permiﬁted in demonstration projectséinder

Section 11l15(a) of t Social Security Act, as follows:

In the case of any experimental, pilot, or
- demonstration project which, in the judgment . .

of the Secretary, is likely to.assist in pro- S .
moting the objectives of . . . part or all of )
Title IV, in a state or states-- : “

(a) the Secretary may waive compliance
witRoany of the requirements of section . . .
4027Y. . . as the case may be, to the extent
and for the period he finds necessary to
enahle such state or states to carry out such
project, . . .

2 A4 - - § - . ] ‘j‘j
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The Arizona Department of Economic Security. (DES) requested

41

a waiver of the statewideness requirement, but there was no

record or discussion of a waiver of the single state agency re-
<

Id

‘quirement.. Apparently, as DES retains some contrbl, such as over

. eligibility, this was not considered necessary. The request was

for a one year ‘period with an option to renew for two additional

+

years on the basis of the progress and experience of the first

year.
A
- The Arizona State Attorney General on July 19, 1974 handed
: ) a
down an Cpinion directed towadrd county contributions to DES, as

well as Arizona Department of Health funds to DES, and touching upon,
. ‘0 " . -

as. a result, Indian tribe contributions to DES. None of the questions

' posed to the Attorney General by William Mayo, the Directer of DES,

o

involved Indian tribes per se.
.The Attorney General found that public“funds paid into the
state treasury had to be credited to the general fund and that onte
. so credited, they could not be earmarked for a particular program
without an appropriation by the legisiature. Exceptions to this

rule were."private funds," "federal funds," and "specific étate

-

funds" designated byllegislative enactment for a particular purpose.
To quote the opinion:

. the statubdpry scheme contemplates that all
monies received Dy the state from sources other
\_than. the federal government (A.R.S. § 35-142.C),
p{ivate sources' (A.R.S. § 35-142.A.3) and special
state funds (A.R.S. § 35-142.A.6) must be credited
"to the general fund. These provisions govern all
agencies. The Department of Ecggomic Security must ’
therefore exercise its broad grafhts of authority to
-incur obligations (A.R.S. § 41-1954.6), contract
with and assist other agencies (A.R.3. § 41-1954.7)
~and accept grants, matching funds and direct pay-
ments from public and private agencies and expend
the same (A.R.S.” § 41-1954.9), subject to the
limitations imposed by A.R.S. §§ 35-141, 35-142 and
35-148 that funds not within the above discussed
exceptions flow into the geqeralofund and out of
agency control.

o .
‘f4lLetter of July 3, 1974 of RES to Charles Sylvester, Acting

Regional Commissionch\DHEw, San Francisco.
. u

42prizona Attorney General's Opinion No. 74-12, July 19, 1974,
part I, p. 4. 1€57

- o
Q : ’ J ) 2156~

ERIC :

s - = .



”~

The question of whether funds from Indian tribes are public
or private in nature was taken up only parenthetically later on
in the opinion:

As has already been pointed out, the Department
of Economic Security is free to accept public .
funds (federal government, Indian tribes, and
political subdivisions of the state) and private
funds. The limitations imposed by the finance
code would require all funds from a non-federal
public_source to be credited to the general
fund. 43 ' '

" .The Attorney General concluded state laws would have to be
changed:

"When the Attorney General invests the time and
effort that opinions of this magnitude command,
it ‘is disheartening for the end product to be so
at odds with the requesting agency's goals for
'serving the people. We reluctantly conclude
that the strictures of another era contained

in our finance code erode the Department of
Economic Security's ability to finance adult
social services programs. These difficulties
are creatures of the legislature. Although the
legislature has rejected finance code changes
removing some of the restrictions discussed
herein as well as funding for adult social
services, it is still the only instrument of
government capable of resolving these problems.
The Attorney General can only explain and

abide by what the legislature has wrought.44

Acting upon this ruling, the Finance Department of the Arizona
Department of Administration refused to pay DES okligations it had
incurred in connection with on-going job training and employment
programs administrered by it. On August 20, 1974, DES sued in
Arizona's Supreme Court, filing a special action in mandamus against
the Arizona Department of Administration. However, it ran squarely
into the standing issue. On September 5, 1974, the Supreme Court
ordered a 10 day stay to permit "amici curiae, one or all" to be
"substituted as petitioners‘to cure apparent jurisdictional defect.”
On September 6, 1974, the Navajo Tribe moved to be substituted for

Petitioner, stating:

43Ibid., part IV, p. 7.

4471piq4.
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Respondent's unreasonable, arbitrary, and
illegal refusal to disburse monies under

the Concentrated Employment Programs . . .
has directly and adversely affected the
interests of the Navajo Nation and its
members and has seriously jeopardized the
Navajo Concentrated Employment Program, .. . .

In addition, the City of Phoenix was admitted as petitioner with f

regard

to its CEP program and the City of 'Tucson as intervenor

[

* with regard to one of its programs.

The Arizona Supreme Court answered the gquestion in a unan-

imous opinion. 1In pertinent part:

Payment of funds into the state treasury does
not necessarily vest the state with title to
those funds. Ross v. Gross, 300 .Ky 337,

©188 s.w.2d 475 (1945).. Only monies raised by

the operation of some general law become public -
funds. Cyr 8 Evans Contracting Co. v. Graham,

2 Ariz. App. 196, 407 p.2d 609,

The term "public funds" refers to funds belong-

ing to the state and does riot apply to ‘funds for

. the benefit of contributors for which the state
- 1s a mere custodian or conduit. Pepsionersey

Protective Assn. v. Davis, 112 Colo. 535, 150
P.2d 974 (1944). The same is true of the term
"general fund." This is made clear by the lan-
guage of A.R.S. § 35~142 "funds received for
and belonging to the state."45

The Court proceeded to pin point the ability of DES to enter into

contracts with the Navajo Tribe and with the cities of Phoenix and

Tucson

unde£\erizona law, citing specific statutory provisions:

[7] DES is empowered to enter into such
contracts as have been made with the' Navajo
Tribe and the cities of Phoenix and Tucson

in accord with A.R.S. '§§ 46-134(4), 41-1954(6)
and 41-1954(7):

§ 46-134. "The state department [of economic
security] shall . . . ‘

"6. Assist other departments, -agencies
and institutions of the state and federal gov--
ernments, when requested, by performing services
in conformity with the purposes of this title."

§ 41-1954. [Tl he department shall:
"6. Make contracts and incur obligations
within the general scope of its activities and’

operations subject to th availability of funds."

45Navajo Tribe v. Ariz. Dept. of Admin., 528 P.2d 623, 625.
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- Tribe was an "agency" within the meaning of these.provisions.

"7. Contract with or assist other depart-
ments, agencies ahdvinstitutions of the state, .-
local and federal governments in the furtherance
of its purposes, objectives and programs."46’

¢ . : . .
Without specifying how, the Court apparently foun& that the Navajo

The . Supreme Court opinion does hot answer the question of

whether Navajo funds-are, for state purposes, to be considered
public or private. Rather, it strongly implies that' the CEP- funds
are ‘tobe considered federal funds and the city and tribe are -

simply conduits for the federal money: -
It is within the power of the legislature -

to make appropriations relating to state S
funds, but funds from'a purely federal source '
are not subject to the appropriative power : o .

of the legislature . . . . - :

The money provided in these instances by the
federal government to petitioners and to the
intervenor determines the availability of “
funds with which DES operates for purposes
of administering these social services con-
tracts . . . .
The prime contracts with the Department of
Labor provide that certain of the funds will®™
be used to reimburse the subcontracting agency,
DES, for administrative costs. Thus, the ad-
ministrative costs are being paid from4§ederal
funds made available for that purpose.
It is unclear whether the decision is based on a "conduit"
theory or a "federal fund" theory, which by state law would not
require any invocation of a conduit theory, or both.
[

What is clear is that the decision, looked at carefully, has
nothing whatever to say about the Navajo Social Services Project--
where the money conduited would be from the Navajo Tribe itself
as source and not from the federal govarnment--or about whether
the tribe would be a public or private agency under these circum-

stances. Legally, of cdurse, the mandamus action and the opinion

46a.R.S. §5 46-134(6), 41-1954(6) and 41-1954 (7).

. '
47578 .p.2d at 625. - ~
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only affect the CEP program, and further the facts of the Navajo
Social Services_Projéct are hqﬁ entirely on point with the-facts

ruled on by the Arizona Supreme Court.

! ’ k4

Nevertheless, the opinion was taken by everyone concerned
. . . .

as the fall of the final barrier to approval of the Navajo Project.
This case history points up some continuing issues. Legis-
lation, whether federal or ‘state, which is general -legislation has

- frequently not been drafted taking into account the existence of

.
.

- “Indian tribes. Perhaps thi% is inevitable, as few federal congress-- .-
men have large Indian -constituencies.
This creates unnecessary and distressing problems. A
simplé sentence in the federal regulations to the effect that
"Indién}tribes are to be considered public agencies," would have

~

done away with much of the difficulty on the federal level for /

this project, if ghe‘draftor of regu;ations can reasonably.justif§
that édint asiWithin‘the Congressional intent. The same sentence
in the state statutes wouié have cleared up muéh confusion théré.
-Anoth?r-issue highlighted is that state statutes can be
controlling in détérmining’what is feasible and what is not in the
delivery of child welfare services to Indian reservations. In any
system whererfundé o; se;viées come through the state, an exam-
ination of each state's laws and practices, as they impinge upon'

such a project, has to be made.

The Indian Self-Determination and Education Act
48

This Act”" affects the administration of programs of the
Bureau of Indian Affairs and the Public Hpaltﬁ Service. Specifically,
it defines proced#res for these governmental agencies to let con-

- tracts and make cértain direct grants to Indian tribes and tribal’

/825 u.s.c. s 450 et seq. .
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o organ1zat10ns. The Act's Congressional findings, which are a

prelude to the prov151ons descrlblng the mechanlsm, contaln this

wprdlng; f\\\\
. . /. The'prolonged Federal domination oF Indian
- serfice programs has served to retard rather
A " than enhance the progress of Indian people and
 tHeir communities by depriving Indians of the
oo fnll opportunity to develop leadership skills
Y R /cruc1a1 to the realization of self-government,
\ / and has denied to the Indian people an effective ’
s /' voice in the plannlng aqQ implementation of pro-
grams for the benefit of’Indians which are resgon-
sive to the true needs of Indian communities.4

In the Declaration of Policy which follows, the Act reads in part:

The Congress decl#res its commitment to the main-
tenance of the federal government's unique and
~——w-— —__continuing relationship with and responsibility ) .
to the Indian people through the establishment
of a meaningful Indian self-determination policy
.which will permit an orderly transition from
‘federal domination of programs.

Thus, on\one hand, the Act contains the strongest Congressional”
‘expression in recent years against past federal policy toward
Indians as\paternallstlc. On the other, it proposes a present day

\v .
course towérd increased Indian control, rather than,federal control,

of the "planning, conduct; and administration" of Indian programs.

" The Act's preludethereforereflects the trend descrlbed in detail in

Ty ~

‘the "Public Agency ,section of this report, and represents another

step in recent administration policy of "self determlnatlon for

Indians.

The Act is divided into two titles: Title I is the "Indian

51 miiqa ) . ) . n

Self Deterﬁination Act." Title II is the "Indian Education Assis-

tance Act."52

For the purposes of this report, discussion is confined
to Title I.

Title I is divided, in turn, into two main parts: the first

49g5ec. 2(a) (1).

305ec. 3(b).

1, -
Sec. 101 et.seq.; 25 U.S.C. §§ 450(f) et se g

52gec. 201 et seq.; 25 U.S.C. §§ 455 et seq.
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permits contracts by the Secretaries of the Interior and of HEW

53

to Indian tribes; the second permits contracts or direct grants

to Indian tribes by these Secretaries for the purpose of strength-

54

ening tribal government and building tribakl capacity. These two

main parts of the Act interrelate; that is, direct grants’ or con-
tracts may be made for the purpose of planning,‘training[~eva1u¥

ation or other activities designed to improve the capacity of a

tribal organization to enter into a contract or contracts pursuant

to the first part. Other sections of the Act define mechanisms for

personnel, administration, promulgation of rules and regulations,

reports, and discontinuance of contracts and grants under certain

circumstances. .

The Act specifically includes welfare assistance and services,

and by impficaﬁéon child welfare assistance, and social services
. § .

presently perforited by the Bureau of Indian Affairs and the Indian

. -~
<

Health Service. The crucial section reads:

The contracts authorized under sections 102 and M
103 of this Act and grants pursuant to section -
104 of this Act may include provision for the
performance of personal services which would
otherwise be performed by federal employees
including, but in no way limited to, functions
such as determination of eligibility of applicants
for assistance, benefits, or services, and the
extent or amount of such assistance, benefits,
or services to be provided and the provisions

"of such assistance, benefits, or services, all
in accordance with the terms of the contract or
grant and applicable rules %nd regulations of
the appropriate Secretary;s2 }

From the tribal point of view the Act contains a number of
procedural protections. If the Secretaries of either Department
declines Lou enter into a contract at the request of a tribe, he
must state his objections within 60 days, must provide "practicable

assistance” to the tribe to overcome his objections, and must provide

53q. .- o
Sec. 102 and 103 respectively.
4sec. 104(a) and (b).
ssSec. 106 (f) .
1¢3
i
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" for his direct operation of the programs .

N

-

é'ﬁéaring and an appeal of the'hearing..56 In addition, the amount

B §f fﬁnds'provided under the terms of the contracts "shall not be

less'thén the appropriate Secretary would have otherwise provided
u57

Lastly, threé other provisions are of particular significance:
Fif9§< capacity puilding grants "may be used as matchingAshares.for
any otﬁéf”fédéral grant programs which cgntribute télthé purposes
of . ;a{" capacity building. 2% cCapacity building includes the
."strgngtﬁening or improvement of tribal government” and "planning,
w59

training, & d evaluation. Second, tribal organizations with

which §rant§\and‘contracts are made are defined to include inter-

_tribal organizations, provided that "the approval of each : . .

Indian tribe" to Wwhich services are to be rendered is obtained. 0

fﬁird;‘coﬁffacts dEHe{ than those for capacity building may not

be for a term to exceed one year "unless the appropriate Secretary
determines that a longer %grm would be advisable: Provided, that
§uch'term may not exceed th}ee years . .n6l ‘ :

This Act can bevregarded as an attempt to codify the improvi-
sationgl procedures which the Bureau has been using in order to
contract with Indian tribes. The House Report summarizes the
procedures which have previously been uged and led eventually to
the Self-Determination Act:

To accomplish this the Administration relies on

a combination of four basic Acts: through the .

use of the "Buy Indian" Act of 1910 (36 Sta“. 86l)

competitive bidding of contracts with Indian )

tribes can be waived: where the contracts relate
directly to educational services for Indian

56gec. 102(b); Sec. 103(b,.
57

Sec. 106(h).
58Sec. 104 (c) .
95ec. 104(a) (1) and (2).
60Sec.A4(c)
61Sec. 106(c). 1_]1
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children in publlc schools, authority is found

in the Johnson-O'Malley Act of 1934 (48 stat. 596),
as amended; while other serv1ces are contracted

for through the Snyder Act of'1921 (42 Stat. 208).
Where federal employees are involved in the
operatlon of contracts, the Départment of Interior
resurrected an 1834 Act (4 Stat. 737) to authorize .
tribal supervision over the federal employees.
This curious mixture of broad’interpretation and
unrelated statutes represented an attempt by the
Department to improve the quality of education

and other services and to promote greater self-
determination: for Indian tribes. The difficulties
in straihing statutory language beyond its original
intent creates numerous admﬂn:stratlve and manage-
ment problems which this leglsiatlon is designed

to correct : [ i

While the aforementioned sgbtutes have provided
"some necessary tools to permit federal agencies
to contract with tribal grdups, @ more flexible
authority is zeeded in ordér to give substance -
and credibili g to the concept of Indian self-

determ1nat10n4

i
! !

/

Title I is a ﬁonglomeratién of the objectives of three’ house
the Admlnlstratlon

bills introduced by

HR 6372: . : 'Prov1d1ng for Indian control -
o .of federal programs.

HR 6376: | Amending the Johnson-0'Malley
/Act to include Indian tribes as
. i eligible contractors i
(l ! f\
HR 6853: - | Providing for transfer of/ a federal

' employee to tribal emploYment with
i maintenance of civil service fringe
' benefits and certain rlghts to federal

re-employment.

.

|
The first bill gave to the tribe ‘the right to determine
whether and when hey were ready to assume control and operatlon

of a federal prqgram, with the Secretaries reta1n1ng only a limited

. / .
discretion to refuse to contract. Certain Indians would have pre-
63

~.

They remain suspicious of
64

: o, . -
ferred the retention of this provision.
/ ) . i
whether the Bureau will actively push for contracts and grants.

62 - .
If.R. 93-1600. 1974 U."S. Codc & Cong. Admin. News, 7781-7732.

3/. . . . . :
/élscu551on in "Alternatives Conference,'" Denver Research
Institute, April 28, 1975.

§4g£. e.g. The Denver Pcst, Wed., March 26, 1975, p. 32 where
the chdirman of the Hopi Tribe "vdiced concern about the federal gov-
ernmenk not allowing his people to take full advantage of the Indian
Self-?eterminatiOn and Assistance Act of 1975."

[ | 175
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However, the Act does provide procedural safeguards which

were entirely absent in the past, that is: the Secretary must

65

state his reasons, hold a hearinag, and permit an appea.. In

addifion, the Act provides foxr tribal capacitysbuilding and thus

it fills what has so often been an unbridgeable gap to tribal

coﬁtrol of federal programs, namely that. the smaller tribes in
partiCuléi do not have the training or expertise to administer
programs on their own.

o Implementation of contracts in the child welfare aid and
services might effectively solve some of the problems ennumerated
in'thisvstudy, by providing to tribes greater capability concerniné
and control over child Qelfare programs. In addition, the Act
highlights thé trend toward codification of éd hoc contracting»
procedures and stahds as further evidence that legal barriers to
permitting tribal cbntrol are rapidly falling. It should be added,
howevei; that the Act remains to be evaluated; and that it does

not affect HEW/SRS programs. Thus, fundamental legal and Jjuris-
dictional problems of the present system are not directly affected
by the Indian Self—Determinati6n act of 1975 and the Act stands
only a possible guidepost on the road to-the solution of those

problems.

SN .

K -
GSIf must be noted, however, that these safeguards do not
apply to capacity building contracts and grants.

1706
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VI. ALTERNATIVES

Thus far in.this report we have explored the general and
- specific legal and jurisdictional probls3§ involved in the de-
livery of.serﬁain SRS programs to Indians on Indian'résergstions.
'Afﬁer discussing the background of Indian law, I:idian courts,
and th2 SRS and BIA social welfare programs,.We examined specific
problems that have arisen in tne administration of these progrsms.
- These problems have included state‘licensing'oflfoster.hohés.and ..
day care facilities on the reservation, state recognition and .
enforcement of tribal court orders, and state treatment of Indian
tribal governments.as "pubiic agencies." . Finaily,-we have re-
viewed several new approaches for the delivery of these services.
This Section is concerned with alternatives to the cur-
rent system'of SRS and BIA social services for Indians. The pur-' &
pose of suggesting these alternatives is.to explore ways of re-
structuring these programs and improving services for Indians.
Each alternative is discussed separatély; with an outline of the
necessary changes in federal statutes and regulations and some of
the more significant nolicy implications.
fhis Section does not examine tne many changes in state
or tribal law that may be necessary to accomplish any of these al-
_ternatives. This report has had as its focus federal statutes and
regulations, not the greatiy differing constitutional and statu-
tory provisions of .the various states and tribes. Such.a dstailed
analysis is beyond the scope of this report, although we-again
emphasize that state and tribal level modifications are essential
to accomplish the changes. | ? o
There are four major alternatives:
-'éhé status guo with some modifications
*state contracts with tribal or intertribai organization
*federal contracts with tribal or intertribal ofgsnization

. "a totally federally-administered program.

-166~
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f'Sﬁétus;Qué With Modifications
- }t would be possible to continue the same basic administra-
tive structure as currently exists,‘with some relatively minof
modifications, such as gfeater Indian involvemen# in the plan-
.ning,.admipistration, and delivery of services. It is a§sumed that
this'wbuldlinvqlve retention 6f both the SRS and BIA soéial we;-;
—fare programs. As én inducement for the'gtates to prévide‘asgis—

tanc:e and services to Indians, Congress could decide to revise

_”thg‘mgtching formula for that ‘portion of the state's progfém‘Z::::/
‘having Inéian recipients. It is true, in a strictly legal sense,
that the states are obligated to provide these programs to Indians
under exiétiﬁg matéhing amounts.l' Howevef; there may be an advan-

\taée in providing special federal financial assistance rather than

ar*enpting ‘orce reluctant states into compliances hile Indian
/"

recivients, / a3 ie eligible, are deprived of assistance and-

sexrvices. “i..s.. 1y a number of matching formulas that might be

(3]

chosen,*15¢1g¢%hg :n extension of the Navajo-Horpi Act2 formula

to all;c . 'servation Indians.

.reater Indicn involvement in state programs could be
~~achieved by employipg more Indians in the state and county agen=
cies de;ling with, significant Indian caseloads. These Indian
employees could help assure that these programs are provided in
a way that best meeté the needs of the Indian recipients. The
problem with*anreasing the number of Indian emplo;ées is the
fact that staées and counties édmini;ter these programs, which

increases the administrative difficulty for SRS in mqnitofing

and enforcing such a requiriTent. Partial statutory authority

Vs

’ lSee State ex recl. Williams v. Kemp, 78 P.2d 585 (Mont.
~1938); Acosta v. San Diego County, ,126 Cal. App.2d 455, 272 P.2d
92 (1954).

2 B
25 U.S.C. § 6.7,
’ 148 -
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services to persons eligible under the state
B agency's services programs, subject.to all P
,//)’“ - other limitations of this part. -
e Funds from another public agency may be used to
purchase services from the contributing publlc
~agency, in accordance with the regulatlons in
this part on purchaslng of services.
The problem was whether the Navajo tribe is a "public agency” within
. the meaning of the' regulation. If tribal funds are considered pri-
vate funds, 5 reversion of them to the donor--the tribe--would pre-
'clude the state from receiving federal participation for these
expendltures 37 The terms "public agency" and “"public funds" are
not deflned in Title IV-A of the Act or in the implementing regula-
tions.
To deal with this dearth of definition, thk Regional Attorney
-~ referred to the Federal State Revenue Sharing Act%8 where "unit of
< y
local'gove:nqent“ is defined to "include . . . the recognized
governing body of an Indian tribe or Alaskan native village which
performs substantial governmental functions," and to the Older
Americans Comprehensive Services Amendments of 197339 where " A unit

- . L
v

3645 ¢.F. R 5 221.61(a) (October 31, 1973).
: 37As 1mp11ed in. 45 C.F.R. § 221. 61(a) and exp11c1t1y stated
in 45 C.F.R. § 221.62.

38pub. L. No. 92-512, § 108$d)(1).

39Pub. L. No. 93-29, §302(2).
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Human Resources Division of the Office of the General’ Coungel)

Y

"concurs in these conclusions."

It was+next necessary to consider the problem of "sﬁate-

Fd

: (
wideness." For AFDC, 42 U.S.C.'S§ 602(a) (1) requires that:
‘ -

(a) A state plan for aid and services to
needy families with children must

(1) provide that it shall be in\effect o
in all subdivisions of the state, and) if ad-
ministered by them, be mandantory upon\them.

In addition, 45 C.F.R. § 205.120 requires §&atewideness.

Because the Navajo Project involved. a nu&bef of optional

’

programs, including child welfare programs, not provided by Arizona
in its overall state plan, it was necessary to waive the statewide-

ness requirement. This is permitted in demonstration projectségnder

Section l11l15(a) of t Social Security Act, as follows:

In the case of any experimental, pilot, or
- demonstration project which, in the judgment . .
of the Secretary, is likely to.assist in pro-
moting the objectives of . . . part or all of
Title IV, in a state or states-- . "

i A

. (a) the Secretary may waive compliance
with _any of the requirements of section . . .
402%%, . . as the case may be, to the extent
and for the period he finds necessary to
enabhle such state or states to carry out such
project, . . .

40 _
2 u.s.c. 02. »
4 c. 56 ‘166
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as. a result, Indian tribe contributions to DES. None of the question

" posed to the Attorney General by William Mayo, the Directer of DES,

o

involved Indian tribes per se.
The Attorney General found that public "funds paid into the
state treasury had to be credited to the general fund and that onte
. so credited, they could not be earmarked for a particular program
without an appropriation by the legisiature. Exceptions to this

rule were."private funds," "federal funds," and "specific étate

“

funds" designated by‘legislative enactment for a particular purpose.
To éuptehthe opinion:

. the statd%pry scheme contemplates that all
monies received By the state from sources other
\_than. the federal government (A.R.S. § 35-142.C),
private sources' (A.R.S. § 35-142.A. 3) and special
state funds (A.R.S. § 35-142.A.6) must be credited
"to the general fund. These provisions govern all
agencies. The Department of Ecgnomic Security must ’
therefore exercise its broad grafits of authority to
-incur obligations (A.R.S. § 41~1954.6), contract
with and assist other agencies (A.R.3.°§ 41~1954.7)
~and accept grants, matching funds and direct pay-
ments from public and private agencies and expend
the same (A.R.S.” § 41-1954.9), subject to the
limitations imposed by A.R.S. §§ 35-141, 35~142 and
35-148 that funds not within the above discussed
exceptions flow into the general{jfund and out of
agency control. '

~

L3

“*lletter of July 3, 1974 of RES to Charles Sylvester, Acting

Regional Commissioner[\DHEw, San Francisco.
. -]

42prizona Attorney General's Opinion No. 74-12, July 19, 1974,
part I, p. 4. 107

- L ~
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it 'is disheartening for the end product to be so
at odds with the requesting agency's goals for
'serving the people. We reluctantly conclude
that the strictures of another era contained

in our finance code erode the Department of
Economic Security's ability to finance adult
social services programs. These difficulties
are creatures of the legislature. Although the
legislature has rejected finance code changes
removing some of the restrictions discussed
herein as well as funding for adult social
services, it is still the only instrument of
government capable of resolving these problems.
The Attorney General can only explain and

abide by what the legislature has wrought.4{

Acting upon this ruling, the Finance Department of the Arizona
Department of Administration refused to pay DES obligations it had
incurred in connection with on-going job training and employment
programs administrered by it. On August 20, 1974, DES sued in
Arizona's Supremé Court, filing a special action in mandamus against
the Arizona Department of Administration. However, it ran squarely
into the stgnding issue. Un September 5, 1974, the Supreme Court
ordered a 10 day stay to permit "amici curiae, one or all" to be
“"substituted as petitioners.to cure apparent jurisdictional defect.”
On September 6, 1974, the Navgjo Tribe moved to be substituted for

Petitioner, stating:

431pid., part IV, p. 7.

441piqg.
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188 .5.W.2d 475 (1l945). Only monies raised by
the operation of some general law become public .
funds. Cyr 8 Evans Contracting Co. v. Graham,

2 Ariz. App. 196, 407 P.2d 609,

The term "public funds" refers to funds belong-
ing to the state and does rnot apply to funds for
_the benefit of contributors for which the state
is a mere custodian or conduit. Pepsionersy
Protective Assn. v. Davis, 112 Colo. 535, 150
P.2d 974 (1944). The same is true of the term
"general fund." This is made clear by the lan-
guage of A.R.S. § 35-142 "funds received for

and belonging to the state."45

The Court proceeded to pin point the ability of DES to enter into
contracts with the Navajo Tribe and with the cities of Phoenix and
Tucson undeg\erizona law, citing specific statutory provisiohs:

[7] DES is empowered to enter into such
contracts as have been made with the® Navajo
Tribe and the cities of Phoenix and Tucson
in accord with A.R.S. '§§ 46-134(4%, 41-1954(6)
and 41-1954(7):

§ 46-134. "The state department [of econohic
security] shall . . . '

"6. Assist other departments, -agencies
and institutions of the state and federal gov--
ernments, when requested, by performing services
in conformity with the purposes of this title."

§ 41-1954. [Tlhe department shall:

"6. Make contracts and incur obligations
withln the gencral scope of its activities and-
operations subject to th. availability of funds."

-

~—

45Navajo Tribe v. Ariz. Dept. of Admin., 528 P.2d 623, 625.




runas, but tunds from 'a purely federal_source :
are not subject to the appropriative power i .
of the legislature . :

The money provided in these instances by the
federal government to petitioners and to the
intervenor determines the availability of
funds with which DES operates for purposes
of administering these social services con-
tracts
The prime contracts with the Department of
Labor provide that certain of the funds will®
be used to reimburse -the subcontracting agency,
DES, for administrative costs. Thus, the ad-
ministrative costs are being paid from federal
funds made available for that purpose.
It is unclear whether the decision is based on a "conduit"
theory or a "federal fund" theory, which by state law would not
require any invocation of a conduit theory:or both.
. ,

What is clear is that the decision, looked at carefully, has
nothing whatever to say about the Navajo Social Services Project=--
where the money conduited would be from the Navajo Tribe itself
as source and not from the federal government--or about whether
the tribe would be a public or private agency under these circum-
stances. Legally, of céurse, the mandamus action and the opinion

46A.R.S. §§ 46-134(6), 41-1954(6) énd 41-1954 (7).

, '
47528 .p.2a at 625. ‘ -
170
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simplé sentence in the federal regulations to the effect that

"Indian tribes are to be considered public agencies," would have

-

done away with much of the difficulty on the federal level for
/

this project, if the draftor of regulatlons can reasonably. justlfy

.

that p01nt as, Wwithin' the Congressional intent. The‘SQme sentence
in the state statutes woufa have cleared up muéh confusion théré.
~Anoth?r-issue highlighted is that state statutes can be
controlling in determining what is feasible and what is not in the
delivery of child welfare services to Indian reservations. 1In any
system where{funds o; se}viées come through the state, an exam-
ination of each state's laws and practices, as they impinge upon'

such a project, has to be made.

The Indian Self-Determination and Education Act

This Acti8

affects the administration of programs of the
Bureau of Indian Affairs and the Public Hgaltﬁ Service. Specifically
it defines proceddres for these governmental agencies to let con-

tracts and make cértain direct grants to Indian tribes and tribal’

~

/. %825 u.s.c. s 450 et seq. - . . .

171
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to the Indian people through the establishment
of a meaningful Indian self-determination policy
which will ‘permit an orderly transition from
‘federal domination of programs..

Thus, on\one hand, the Act contains the strongest Congressional’

)

‘expression in recent years against past federal policy toward

Indians ag\paternalistic. On the other, it proposes a pre$ent day
course toward increased Indian control, rather than federal control,

of the "planning, conduct, and administration" of Indian programs.

" The Act's preiudetherefOféreflects the trend described in detail in
) ~ .

\

‘the "Public Agency“asection of this report, and represents another

\ :
step in recent administration policy of "self-determination" for

Indians.

The Act is divided into two titles: Tit1§ I is the "Indian

W51

Self Deterﬁination Act. Title II is the "Indian Education Assis-

tance Act."52

For the purposes of this report, discussion is confin
to Title I.

Title I is divided, in turn, into two main parts: the first

49

/ N

50

Sec. 2(a)(l).
Sec.. 3(b).

51 . N
Sec. 101 et.seq.: 25 U.S.C. §§ 450(f) et seq.
_— — ="

525ec. 201 et seg.; 25 U.S.C. §§ 455 et seq.
- . \v
172 R
¢ ‘\
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presently perforried

The Act specifically includes welfare assistance and services

and by implication child welfare assistance, and social services
. ¥ .

by the Bureau of Indian Affairs and the Indian

o~

<

Health Service. The crucial section reads:

The contracts authorized under sections 102 and -
103 of this Act and grants pursuant to section

104 of this Act may include provision for the
performance of personal services which would

otherwise be performed by federal employees

including, but in no way limited to, functions

such as determination of eligibility of applicants

for assistance, benefits, or services, and the

extent or amount of such assistance, benefits,

or services to be provided and the provisions

"of such assistance, benefits, or services, all

in accordance with the terms of the contract or
grant and applicable rU1es5§nd regulations of
the appropriate Secretary;~ % J

From the tribal point of view the Act contains a number of

procedural protections. If the Secretaries of either Department
declines Lo enter into a contract at the request of a tribe, he
must state his objections within 60 days, must provide "practicable

assistance" to the tribe to overcome his objections, and must provid

53, - s
Sec. 102 and 103 respectively.
S45ec. 104(a) and (b).
355ec. 106(f) .-
. 1+¢3
_165-
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Indian tribe" tc which services are to be rendered is obtained. 60

Tﬁi;é}VCOhEracts other than those for capacity building may not

be for a term to exceed one year "unless the appropriate Secretary

determines that a longer term would be advisable: Provided, that
N .

§uch‘term may not exceed th}ee years . . .6l .

This Act can be>regarded as an attempt to codify the improvi-
sationgl procedures which the Bureau has been using in order to
contract with Indian tribes. The House Report summarizes the
procedures which have previously been uéed and 1=d eventually to
the Self-Determination Act:

To accomplish this the Administration relie: on

a combination of four basic Acts: through the .
use of the "Buy Indian" Act of 1910 (36 Sta“. 861)
competitive bidding of contracts with Indian ’

tribes can be waived: where the contracts relate
directly to educational services for Indian

565ec. 102(b); Sec. 103 (b, .

57Sec. i06(h).

58Sec. 104 (c) .

595ec. 104(a) (1) and (2). -
60Sec.~4(c)

61Sec. 106(c). - 1714
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aeterminatlion -!! T

i
i

Title I is a ﬁonglomeratién of the objectives of three’ house
t

bills introduced by the Administratlon.

HR 6372: t 'Providing for Indian control -
] e ‘of federal programs.
! ; .
HR 6376: | | Amending the Johnson-0O'Malley
! !Act to include Indian trlbes as
| i eligible contractors. / .
! ! i~
HR 6853: ! Providing for transfer ofi a federal

, ) ‘ * employee to tribal employment with
i maintenance of civil serv1ce fringe
' benefits and certain rlghts to federal

re-employment.

—

The first bill gave togthe tribe ‘the right to determine

whether and when they were ready to assume control and operatlon
/

of a federal program, with the Secretaries retaining only a llmlted

discretion to refuse to contract. Certain Indians would have pre-

' /

ferred the reténtlon of this provision. 63 They remain suspicious of

whether the. Bureau ‘will actlvely push for contracts .and grants 64

/

/

7

62 N ’ .
If.R. 93-1600. 1974 U.™S. Code & Cong. Admin. News, 7781-7732.

63/ . . - .
/blscu551on in "Alternatives Conference," Denver Research
Institute, April 28, 1975.

64 Cf e.g. The Denver Pcst, Wed., March 26, 1975, p. 32 where
the chdirman of the Hopi Tribe "voiced concern about the federal gov-
ernme not allowing his people to take full advantage of the Indian

- Self-?etermlnatlon and Assistance Act of 1975.

A | 175
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highlights the trend toward codification of ad hoc contracting
procedures and stahds as further evidence that legalvbarriers to
permitting tribal cbntrol are rapidly falling. It should be added,
however; that the Act remains to be evaluated; and that it does
not affect HEW/SRS programs. Thus, fundamental legal and juris-
dictional probiems of the present system are not directly affected
by the Indian Self-Determination Act of 1975 and the Act stands
only a possible guidepost on the road to the solution of those

problems.

TN
- N ':‘,s

651£ must be no:ted, however, that these safeguards do not

apply to capacity building contracts and grants.

140
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viewed several new approaches for the delivery of these services.
This Section is concernéd with alternatives to the cur-
rent system'of SRS and BIA social services fbr Indians. The pur-
pose of suggesting these alternatives is to explore ways of re-
structuring these programs and improving services for Indians.

Each alternative is discussed separately, with an outline of the

necessary changes in federal statutes and regulations and some of

the more significant policy implications.

| . |
This Section does not examine the many changes in state

or tribal law that may be necessary to accomplish any of these al-

_ternatives. This report has had as its focus federal statutes and

regulations, not the greati& differing constitutional and statu-
tory provisions of .the various states and tribes. Such‘a,dgtailed
analysis is beyond the scope of this report, although weragain
emphasize that:state and tribal level modifications are essential
to accomplish the changes. » 1 fU
There are fouf major alternatives:
~'££é status quo with some modifications
‘state contracts with tribal or intertribal organization
*federal contracts with tribal or intertribal ofggnization

. "a totally féderqlly—administered program.

-166-
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tage in providing speclal rederal IlnanClal assistance rdtner tudau
a*‘enpting ggrcé rc¢luctant states into compliancegs; while Indian
o e
reciyients, / ~~wice eligible, are deprived of assistance and-
sexrvices. “:..;.. = a number of matching formulas that might be
chosen,fi§;1;¢&hg 3 extension of the Navajo-Hopi Act2 formula
i 5 :

to all ¢ . >servation Indians.

.reater Indian involvement in state programs could be

~achieved by employing more Indians in the state and county agen-

cies dealing withvsignificant Iﬁdian caseloads. Thesg Indian
employees could help assure that these programs are provided in
a way that best meeté the needs of the Indian recipients. The
problem with‘%ncreasing the number qf Indian emplo;ées is the
fact that states and counties édmini;ter thse programs, whicﬁ

increases the administrative difficulty for SRS in monitofing

and enforcing such a requirgfent. Partial statutory authority.

7

Y

’ lSee Staté ex rel. Williams v. Kemp, 78 P.2d 585 (Mont.'

.~1938); Acosta v. San Diego County, ,126 Cal. App.2d 455, 272 pP.2d

92 (1954).

) R
25 U.S.C. § 6.13. . )
148 -

— ]
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Service df.HEW),4‘which would réquire that Indians be granted
preference in employment for those programs, K that are provided to.
Indians, has been suggested by some obseryers. It is not certain
‘'whether such an affirmative action requirement. would be consti-
tutional.5 | '

An additional problem that has arisen in sbme sthtes--the
refusal of state institutions to'aécegglplacements of reserva-
tion Indians pursuant to tribal court order, as fully discussed
in Section IV-=-could be alleviated in a number of ways. States
and tribes could enter into compacté for the reciprocal recogﬁi—
tion and enforcement of their court orders. Or Congress could amend

6

the statute” which implements ths fu}l'faith and credit clause by

N
N

making it explicit that tribal court orders are to be granfed full \\

faith and credit.’

342 u.s.c. § 2000¢(q). ‘ .
! ’ .

425 u.s.c. 5 472,

: 5The Indian preference statutes were found to be constitu-
tional because of Indians' unique relationship with the BIA. Morton

V. Mancari, 94 S. Ct. 2474 (1974). .The "lives and activities"-of - - ==

mempers of federally- recognized tribes are not governed by SRS in the
same way as they are by the BIA. And sincc employment of more In- -
dians is not, strictly speaking, the result of tribal sovereignty

- (as would be special arrangements in the area of licensing), an
Indian preference,law for state agencies can be challenged as in-
vali< racial discrimination. ‘.

§28 v.s.c. § 1738, )
7It is possible that this” approach might not require reciprocity:

The constitutional provision appljed to the states, and 28 U.S.C.

§ 1738 could be amended to require that the state: recocnize and

enforce the judgments, anc ders of tribal courts. This would not "

mandate, at least as a constitutional obligation, the granting of

full'ﬁaith and credit by Indian cribes to state cowrt orders.

149
-168-
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pact on tribal sovereignty if the states wetre to become very active
- "
in child-welfare matters for’Indlans 11V1ng on the reservathp. 'If

- o

cases 1nVOIV1ng such,Indlan chlldren were. to be ad)udlcatedwthrough
V]
the state courts, or if state agencies attempted to enforce thei¥ -
' ’ o L0 Lo ’
standards for foster homes or day carxe facilities throﬁéh the im-~

“u -

position of civil or criminalifigg;§és§} then ‘the .full development -
of tribal self-government would be impéired.

It should also be noted that this alternative would not

necessarily result in the develor~ent of substantial tribal.capacity::,t
v . .
to deal with these problems in P. L. 280 states;‘nqr would any " .

éltérnative. If che development of tribal capacity, or tribal L o

sovereignty . is a pollcy gOal then state jurisdiction asserted under

-

P. L 280 must be retroceeded to. thé tribes.

State ‘Contracts With Tribes : - .

.Another way of structuring these programs would be’through
contracts bétween state agencieé and tribal ?oveknments gr inter—
tribal organizatioﬁs. Tﬂé state agency would:bc ;élieved of most g
of its administrative functions with respect to‘assistance and ser-

- vices. to on-reservation. Indlans, and would therefore serve mostly

as a condult for the funds. It is likely, however, that the state

would retain some responsibility to monitor the tribal or inter-

tribal programs. While there already is statutory authority for
federal-tribal contracts involving the BIA,8 implementation of a
!

mandatory system for state ‘contracts with tribes for SRS programs

\
would require additional legislation.

8rhe "Buy Indian" Act, 25 U.S.C. § 47; The Indian Self-
Determlnatlon Act, 25 U.S.C. §§ 450 et segu

: | . 180 o
: - -169-
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grams has the practical ability to de so.

“ments for ﬁhéSénﬁfbgrémsff"ﬁéainj there are a variety of ways in

PN

S L +VE LG wlwte Mywewg ww  —to——o —_———— L -

.

agreements with any tribe or intértribal group which requests'

.such agreements. ' Somewheré between these two .poss.hilities would

be a programy similar -to the ‘Indian’ Self-Determination Act,9

v N

which would rauthorize contracts if the ‘tribe or intertribal organ-

ization which I?quested such ‘an arrangement had the capacity to

provide the assistance and seriiées,‘given the money to do so.

]
4

In deciéing which of these ‘variations should be applied,.there

is a tension between the goals of not unreasonably preventing
Indians from administerihg their own programs and ensuring that
the tribal br intertribal organization administering these pro-
. , 10 ‘

e

Whl:hever of these variations is chosen, one additional

éspect of the contracting program cou}d,be a provision for im-

}

proving the capacity of Indian groups to provide assistance and

. 4‘1' N 3 . . * .
se;vices for their own people. “"Capacity-building” essentially

means the training of social workers and administrators, and as-

sistance in learning how to comply with the record-keeping require-

which this could be accomplished. For e: mple,- federal funds

. could be provided ‘for the establishment-of an Indian-controlled

program of social work instruction. onc with' astrong emphasis
. P 4

on rroviding services within the context of traditional, non-

Anglo methods <f child-rearing.

4
925 U.s.C. §5 450 et seq. | /
. loOne subsidiary issue is who should decide whether a particu-
lar tribe or intertribal group has the requisite capacity. Thics de-
&ision could be the responsibility of, for example, SRS, the state,
e tsibe, or an outside body. . . .
v ’ -

o ' -170- ’
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‘be through a §Fntralized administration Rrovided by an inter-
-tribal orgdanization répresenting these smaller tribés. Social
workers could travel from reservation to reservation for thelr
"notrmal . saseloads, with some system (posslbly through coopera=-
tive arrangements with county welfare ~ffices) for emergency ” "
situations. Discussions with Indian tribal officials and social
-——~worketsT—howevarTnhas-reveaied—sdme—re&uetancesto~enderse~the“use—of——*—
intertribal organizations due to internal political problems which
sometimes hamper the work of ex1st1ng statew1de intertribal groups.
There-are a number of changes in statutes and regulatlons‘.
that are nceded before a full system of state- trlbal contractlng
could be 1mplemented. First, the term publlc agency,' used in
the Code of Federal Regulatlons,lshould be clerified in order
to remove any‘questlon that, at least as a matter of faderal
law concerning ‘these SRS programs, tribes are public agencies.
In addition, it.may be necessary for each state tﬁat contracts
with.Indian tribes ta make similar amendments in its ownlstatutes.
- —Second the~federal“requaréments'ébnbéfﬁiﬁg“staﬁaafas"6f*§efSBﬁHéIW
13

admin'-stration12 could be waived for demonstration projects only for

tribes contracting to provide assistance and rervices. Such a

1145 c.F.R. § 220.62(c); cf. 45 C.F.R. § 220.63(b).

£ .
G 12,5 c.F.r. § 205.190.

p 13Present authority for this kind of waiver appears to be

limited to demonstration projects. See 42 U.S.C. § 1315.
182
~171-
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. - e . . . . ./
hearings, opportunitv to be heard, impartiality and egqual .protec- /

tion. /
/

- While some major changes in federal statutes and regula-/x

7
/.

tions would be needed to implement this alternative, it wbuld//

~ /
.

not 'be necessary to.make significant alterations in the basic fed-

eral administrative structure. Omr the federal*level, SRS would "~

dards for foster homes and day care -facilities would also be han-

continue to deal Qifh state agencies. There would be a shi?t of .
ddministration from state or county agencies to tribes or inter-
tribél groupé, but this would not réquire the creatidn of a new
agency. Ca?acity-building'grants could be handled through any one
of a number of existing fedgral agencies, including the BIA's pro-

gram of capacity-building funding under the Indian Self-Determina-
tion Act.l®

This alternative would better prbtect tribal sovereignty

than the first alteérnative. For those tribes receiving contractsh>\

e . : . . . gt T N—— !
resolution of many domestic relations problems of tribal members™-.

would remain in tribal’agencies and courts. Enforcement of stan-#

dfed by the tribe, although the setting of such standards and moni-

. toring responsibility must remain with the states unless federal

legislative changes occur.

14,5 ¢.F.R.-§ 205.10.

1575 v.s.c. §§ 1301 ot seq.

1635 y.s.c. §§ 450 et seq.
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ment to 28 U.S.C.’'§ 1738, Q;Isome other device to assure the grant-=
ing of ‘full faith and credi£”t0~triba1 court orders.

Thefe may also be some difficulties in P. L. 280 states,
where state courts have civil and criminal jurisdiction over In=

dians in Indian country. It,may be, necessary for a tribe which has

contracted'to provide social serviceé to use state, not tribal,

W e

courts for cases involving termination of parental Tights, civil

-

or criminal penalties for violation of licensing standards, and

<

other matters.

.

Federal Contracts With Tribes

Another basic method of contracting with Indian tribes or

-intertriba} groups would be through a direct federal-tribal rela-

. /
tionship,/ In other words, the states would be bypassed completely

as far as concerns the delivery of these child-Wg}fare programs to

~

Indiane living on reservations.
‘.. Implementation of this alternative would represent a major

policy change in the structure of the deliverf of child-welfare

gervices to 'Indians. ”Nof‘ﬁhly“would“the—states—bewbypassed;"butm'“'”

all relevant programs could be consolidated in either the BIA or

3>

HEW. This would necessitate increasing the appropriations and

staff of the agency which would assume responsibility for all these

programs, and may additionally require major changes in federal

o

V statutes.

The federal agency administering this program could be the

4

BIA. If so, statutory authority for contracting out assistance .

. o -173- ‘ —
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would be to have these contracts aamlnlsterea DY hbw.® 1lis woula

require enactmgpt of a new statute authorizing SRS, or some other

-

agency within HEW, to contract direétly with tribes, since all of

the existing programs withifn SRS are administéredtthrough federal

- >

grénts—in—aid‘to states.

~

One commentator!® has suggested that BIA programs could he

“transferred &o HEW, to be administered as part of an Office of

Indian.Services in HEW headed by an Assistant Secretary. Under
.. L3 v - . .

this model, tﬁere wonld be three.bureaué in this Office: a Bureau

of Indian Health (the present Indian Health Service)-, a Bureau

of Indian Education (currently the Division of Indian Education

in the BiA), and_a.Bureau cf Indian Development for all othef.BIA

programs, including general assistance and social séfvices.'~ :;
This alternétive, by removing states from the prbqision of -

assistance and services'to Indians, 'wonld probably be fﬁnded en-

tirely by the federal government. Very few tribes or -intertribal

'organiza*idns~would be able .to afford to-make a matching grant.

It would be necessary to give a waiver on the Title IV-B
20

"statewideness" requirements to those states within which Indian

1775 u.s.c. § 47.
a - o
25 U.S.C. §§ 450 ct seg.

19Schifter, Trends in Faderai Indian Administration, 15 So.
Dak. L. ‘Rev. 1, 117-19 (1373).

_ 2045 g.s.c. § v22(a) (1). Under Title XX, th: waiver would
cover the requirement of uniform availability of services throughout
a designated geographic area, assuming that the state's Title XX geo-
graphic region is larger than the Indian reservation affected by
this HEW~tribal contract. There is no reguirement in Title XX or its
proposed regulations that the same services be available on a state-
wide basis. 185
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R '” This alternativg?would require new federal legislation and,

. if administe;ed by HEW, a new federal agency. It would.not impair

| tribal sovereignty, sincg programs. would be tribally-administered
and involve tribal courts. In addition, almost all of the Indians
with whom we have discussed>these altérnaiives prefer a di;ect-re—

lationship with the federaL;goverqugF:mwThggguggggqxsm;gmbeya,W

°

certain mistrust of state governments and a.feeling that state .
. activities on“the reservation, even if contracted out to tribes,
imply termination. | |
| Another possible variant of the direct tribal-federal rela-
tionship which was raised several times in the workshop sessions
con;emélgtes a direct céngreééional grant of money to tribes on a
reserv&ﬁion by reservation basis, with no state or federal agency
intervening. Presumably, Congress has the power to proceed in such
a fashion (e.g., direct congressional relief bills, directing the
Treasury to.pay designated sums to. named individuals). )
| This alternative faises some extre@ely interesting quﬁf_“”9k>

tions, largely centered' around the concept of accountability. If

the execu;ive/égend --federal or state--is removed, how .is Congress

~ 21a; Ingian fribe could administer programs which benefit
non-Indians, in much the same way as AFDC benefits are--indeed,
must be--provided to otherwise eligible alicns. Cf. Graham v.
Richardson, 403 U. S. 365 (1971). Cases involving non-Indlan
recipients, such as petitions for termination of parental rights,
would have to be adjudicated by the state courts. It should also
be noted that the BIA could not administer contracts-of this
scope, since its authority under the Snyder Act, 25 U.S.C. § 13,
is limited to Indians.
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grams is geared to treating Indian needs through the same channels

used for treating non-Indian needs-. 4

Federally-Administered Program

A fourth alternative would be ;o‘administer all of the pro-

grams discussed in this report, insofar as they’ affect Indians,- ~ e
y :

~

through a federal agency. This would be similar to the current
IHS or the BIA social welfare programs--federal social wqrkers
would determihe eligibility and deliver services, withéut.tﬁe'
direct involvement of state agencies} tribal governﬁents; or inter-
tribal qrgani%ations. If administered by the BIA, it appears that"
the Snydﬁr Act22 would provide -tite- necessary statutory authorityl
If undeé HEW, a few stathte,‘and.pogéibly a new agency withinvﬂEW,
would be needed.

Certa}nufeatures of thls alternatlve would be the same as

-

those of the'structure of federal gontracts with trlbes:

The fundlng would be 100% federal™ g /i’

‘States in whlch this ‘program would operate would need a
waiver of Title IY-A and IV-B "statewideness" requirements,
| 'ﬁecognition and enforcement by state agencies of tribal
court ordere would rcquire separate trcatmcnt;

This alternative would prevent the tribes from exercising

22 '
25 U.5.C. § 13. : .
187
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are dxsaqreemgnts as to which of these is best, and there would

be political problems, centered around financial and sovereignty .

" . . . - * 0 .
considerations, in implementing some or all of these possibilities.
4 . . B

It is hoped that this Yist will provoke further discussion among

- .

__federalf_tnibaLT—seate~andmcqunty—representativesT—énd—wiiiﬂiead

. - * L
to removal of the legal and jurisdictional obstacles to assis- =

.
tance and services to Indians. Certain steps, such as general .

resolution of the full faith and credit, licensing, and the public
agency issues, abpear to be necessary for a bBetter delivery system

regardless of its form and'structure. ’//

2355 y.s.c. §§ 450 et seg.
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